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(In open court without Judge or jury 
present:) 

MR. LEGER: 

The Judge has suggested that in 
connection with the offering of Colby 
Deposition Exhibit No. 1, that we read 
into the record the numbers of each of the 
exhibits that are listed in Exhibit No. 1, 
and I'm going to simply do that. 

These exhibits were used and 
testified to regard — used in the 
testimony of Dr. Colby in the deposition. 
These are all Scott exhibit numbers: 

Exhibit No. 4387, 4405.01, 4407.01, 
4408.01, 4409.01, 4410.01, 4411.01, 
4415.01, 4416.01, 4417.01, 4419.01, 4519, 
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4551, 4570, 4992, 5028 and 5319. 

Those are the exhibits contained in 
the exhibit which was offered and entered 
into the record entitled Colby Deposition 
Exhibit No. 1, which we now are offering 
for filing. 

MR. BELASIC: 

Just for the record, as the Judge 
indicated our pretrial objections and 
those that were argued at the hearings are 

12787 

preserved. The Judge overruled all of 
those objections. 

(In open court with Judge and jury 
present:) 

THE COURT: 

Good morning. 

MR. RUSS HERMAN: 

May we approach the bench. Your 
Honor? 

THE COURT: 

Yes . 

(At sidebar:) 

MR. RUSS HERMAN: 

Very briefly, yesterday afternoon we 
didn't have realtime so we couldn't see 
the argument at the desk. 

We still have a tech problem that the 
courtroom tech people are dealing with. 

And I just want to alert you to it because 
he was sitting at counsel's table trying 
to get our technical stuff up. 

THE COURT: 

Who was? 

MR. RUSS HERMAN: 

Scott just now. And I just wanted to 
alert you to that. 

Secondly, I think it's hot, real warm 
in this courtroom. 

THE COURT: 

The air conditioning people were here 
yesterday, the Johnson Control people that 
Mark paid too much money to, and they are 

12788 

working on the chambers which has been 
very cold. 

I mentioned to them that this 
courtroom was hot, and they said they will 
try to get authority to proceed, but City 
Hall is not working real fast. 

If you have got any input with the 
CAO or property management, that will get 
it done. Otherwise I don't know what to 
do. 

MR. LONG: 

That corner back there is really hot 
where the podium is. Of course, it may be 
maybe what you are doing. 

THE COURT: 

Well, it's a question of airflow. 

All the airflow comes from that wall, and 
if it's not — if the velocity is not 
there, it doesn't get over there. 
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MR. RUSS HERMAN: 

Can we open the door? 

THE COURT: 

Yeah, when things calm down. You can 
open it now. Let's just see if it 
interferes. 

Judge Belsom is in there, ask him. 

(In open court:) 

THE COURT: 

Are we ready? 

We are going to display to you ladies 
and gentlemen a videotaped deposition 
again. It's not the same person, and I 

12789 

don't know what this person looks like. 

But again I remind you to take this 
testimony as though that person is sitting 
in this witness chair under oath 
testifying live. 

And we couldn't get the popcorn 
machine working for us this morning, but 
just watch him without popcorn this 
morning. 

Are we ready to proceed? 

MR. MICHAEL GERTLER: 

Yes, Your Honor. At this time I 
would like to call by video deposition 
Mr. Earl Kohnhorst, who is a former 
president of Brown & Williamson Tobacco 
Company. 

The deposition was taken. Your Honor, 
on February 9th 2001. 

And I would like to offer in 
connection with the deposition. Your 
Honor, a summary of the documents that 
have already been ruled upon by Your Honor 
but I don't think formally admitted in 
connection with this deposition. 

And it's been — this cover sheet is 
marked as Kohnhorst Deposition Exhibit 
No. 1, Your Honor, and I will formally 
identify the exhibits on the record at a 
later date. That's it. 

THE COURT: 

My impression is I received those 
exhibits during the deposition review. 

12790 

MR. MICHAEL GERTLER: 

You ruled on them. 

THE COURT: 

And if I did, they are in evidence. 

But if you wish to introduce that as 
an exhibit which lists the exhibits, any 
objection to the exhibit? 

MR. SHAFFER: 

No, Your Honor. 

THE COURT: 

It will be received. 

MR. MICHAEL GERTLER: 

Thank you very much. Your Honor. 

I call Mr. Kohnhorst. 


EARL KOHNHORST 
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testifies by videotaped depositionnd as follows: 


EXAMINATION 

Q. Mr. Kohnhorst, I understand 

that you are a chemical engineer; is that 
correct? 

A. That's what I was trained as, 

yes. 

Q. And where did you receive your 
training? 

A. Speed Scientific School, part 

of the University of Louisville. 

Q. Now, Speed Scientific, is that 

an engineering school? 

A. Yes. 

Q. And what year did you attend 

12791 

that school, or years? 

A. I started in 1966, got my 
Bachelor's degree in '70, and my Master's 
degree in '71. 

Q. How old were you when you 
received your Master's degree, sir? 

A. Well, I was born in 1947, so 

about — what is that — 24. 

Q. That sounds about right. 

It was a one-year Master's 

program? 

A. A little bit over a year, but 
essentially five quarters. 

Q. Did you learn anything during 

your Master's program about tobacco? 

A. Nothing specifically, I don't 

believe. 

Q. Did you learn anything in your 
undergraduate education about tobacco? 

A. Not as a specific topic, no. 

Q. All of your knowledge and 

information regarding tobacco was acquired 
and learned while you were employed by 
Brown & Williamson? 

A. I think that's correct. 

Q. By the way, when you were doing 
your Master's program, did you do a work 
study or was it all academic? 

A. I did a thesis. 

Q. You did a thesis? 

A. (Nods affirmatively.) 

Q. What was the title of your 

12792 

thesis? 

A. I don't recall exactly, but it 
was catalytic reduction of nitric oxides. 

Q. Published? 

A. I don't know. I don't believe 

so. 

Q. Have you ever published 

anything? 

A. No, not that I'm aware of. 

Q. Did you ever work during the 
summers while you were in college or 
getting your Master's degree? 

A. May I go back to the last 
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question just for a second? I don't know 
if, as an example, patents are considered 
publishing. But if they are, then I'm on 
several patents. 

Q. Okay. 

A. I apologize for the — going 

backwards. 

Q. Now, tell me about those 

patents, sir. How many and what are they 
patents for? 

A. Just approximately four or 

five, I don't recall exactly. 

One of them was on sand 
separation, physical sand separation. One 
was on ultrasonic measurement of slurry 
consistencies. One — I think maybe two 
were on small, what was called small strip 
bypassing, just a processing patent. 

That's all I recall. 

12793 

Q. Sir, you've just mentioned 
three. Did any of those three have 
anything to do with tobacco? 

A. Well, they all do. And there 
were two patents regarding small strip 
bypassing. One was a product patent, one 
was a process, to the best of my 
recollection. 

Q. So they all had to do with the 
tobacco manufacturing? 

A. Yes, absolutely. 

Q. All right, sir. I asked you 
about your summers. Did you work during 
your summers while you were at the 
University of Louisville? 

A. Yes. 

Q. Where was your work? 

A. I worked, both summers, I 

worked co-op. So just addressing your 
question to summers, I worked at a lumber 
yard and I worked at Paramount Pickles. 

The lumber yard was Gamble Brothers. And 
I worked at St. Regis, a paper company. 

Q. Was that while you were in 

college? 

A. It was during one of my summer 

breaks, either high school or — I think 
the only other summer break was after the 
freshman year. 

Q. Of college? 

A. Correct. 

Q. That's the only summer job — 
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that was the last summer job that you 
held? 

A. Yes. School was solid after 

that. 

Q. Did any of those jobs pertain 

to chemistry or engineering, chemical 
engineering? 

A. No, I wouldn't say so. 

Q. Is there a certification system 

in chemical engineering? 
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A. 

There are several such as 

12 

engineering and training, and a 

13 

professional engineering degree — 

14 

professional engineering certificate. 

15 

Q. 

Have you ever received a 

16 

certificate? 

17 

A. 

I got the engineering and 

18 

training. 

That's as far as I pursued it 

19 

Q. 

So, you have no certificate -• 

20 

A. 

I have — 

21 

Q. 

— per se, certification? 

22 

A. 

— only, only my graduate 

23 

degrees. 


24 

Q. 

And that's the degrees you 

25 

earned by 

simply completing your courses 

26 

and your 

college material and your 

27 

Master's ; 

correct? 

28 

A. 

Correct. 

29 

Q. 

It's not a professional 

30 

certification? 

31 

A. 

That's correct. 

32 

Q. 

And are you licensed by any 



12795 

1 

state as a 

chemical engineer? 

2 

A. 

No. 

3 

Q. 

And so when you completed your 

4 

Master's degree, what year was that, sir? 

5 

A. 

1971. 

6 

Q. 

And did you go right to work 

7 

for Brown 

& Williamson as soon as you 

8 

completed 

your Master's degree? 

9 

A. 

I did. 

10 

Q. 

So am I correct you 

11 

continuously worked after 1971 for Brown 

12 

Williamson or BATUS? 

13 

A. 

Yes. With the exception, alsi 

14 

I worked 

for British American Tobacco 

15 

Holdings. 


16 

Q. 

And that's also a related 

17 

company to Brown & Williamson? 

18 

A. 

Yes. They own Brown & 

19 

Williamson. 

20 

Q. 

Are you still working — 

21 

A. 

No. 

22 

Q. 

— for either Brown & 

23 

Williamson or a parent company? 

24 

A. 

No. 

25 

Q. 

When did you last work for 

26 

Brown & Williamson or a parent company? 

27 

A. 

My last official day was 

28 

December 

31st, 2000. 

29 

Q. 

Are you currently employed. 

30 

sir? 


31 

A. 

No, I'm not. 

32 

Q. 

Are you retired? 
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1 

A. 

Yes . 

2 

Q. 

And when you worked for Brown 

3 

Williamson 

company after 1971, where did 

4 

you — where was the location of your 

5 

employment 

? 

6 

A. 

Louisville, Kentucky. 

7 

Q. 

And when you worked for BAT, 
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the parent company, where were you 
located, sir? 

A. When I worked for British 
American Tobacco Holdings, the location 
was in Staines, England, and London, 
England. They moved during my term. 

Q. I'd like to talk to you a 
little bit about your time at Brown & 
Williamson. 

When you were at Brown & 
Williamson, did you continuously work 
there for 25 years, approximately? 

A. Yes. It's probably 24 and a 
fraction, but that's approximately right. 

Q. And when you first were 
employed in 1971, what was your job title, 
sir? 

A. I'm not certain. A process 
engineer or something similar to that. 

Q. And what were your, generally, 
your duties as a process engineer? 

A. It was creative activities for 
improving process development and 
efficiencies of tobacco processing. 

Q. When you say tobacco 

12797 

processing, what are you referring to? 

The chemical components? 

A. No. Everything. 

Q. Everything that goes into a 

cigarette? 

A. All the processing steps, you 

know, starting from the leaf plants to the 
primary processing to the fabrication and 
packaging. 

Q. And when you say processing, as 
I understand your testimony, you are 
talking about from the point where the 
leaf is actually selected to the point 
where the cigarette is finally 
manufactured into final form? 

A. I mean, that's essentially 
right. I mean, it really would start at 
the leaf plants, which is just a step 
beyond what you said. 

The leaf selection, I had 
nothing to do with the leaf selection. 

But when it was bought, I got involved 
with the projects in terms of the 
processing of the leaf, separation of the 
lamina from the stems, packaging, et 
cetera. 

Q. And how long did you remain in 
the processing, as a process engineer that 
you began in 1971? 

A. Until about 1977. 

Q. And were you transferred in 

1977 to another department? 

12798 

A. Yes. 

Q. Was that at your request, sir? 

A. No, it wasn't. 

Q. And where were you transferred 
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to, what department? 

A. A department called the 

development center. 

Q. What is the development center? 

A. It's a pilot plant. 

Q. And what does that mean, pilot 
plant? 

A. It was a small representation 
of the factory. We made sample cigarettes 
and did process development work at a 
larger scale. 

Q. How long did you remain in the 
process development work? At the pilot 
plant, excuse me. 

A. Approximately two years. 

Q. Okay, that would be about 

1979. Then were you transferred? 

A. Yes. 

Q. Was it at your request? 

A. No, sir. 

Q. Okay. And where were you 

transferred to in 1979? 

A. To — I'm not certain of the 
title, but the manufacturing plant in the 
engineering department is the best that I 
can recall. Essentially the engineering 
department. 

Q. And what generally were you 
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doing then during that time? 

A. I was responsible for managing 
a major plant design and construction 
project. 

Q. Design and construction of the 
plant or design and construction of the 
cigarettes? 

A. The plant, physical facilities. 

Q. During that period of time, did 
you have anything to do with the 
manufacture or processing of the 
cigarettes specifically? 

A. No. 

Q. Okay. And how long did you 

remain in that position, sir? 

A. I don't recall exactly. About 
five years. 

Q. Were you then transferred from 
that department to another? 

A. At someplace along that time 

frame, I became vice president of 
research, development and engineering. I 
don't recall now the year. 

Q. Now, how did you obtain that 

position as vice president? 

A. They asked me to do the job. 

Q. So you didn't apply for it? 

Someone came and requested that you become 
vice president? 

A. Yes. 

Q. I assume that was a promotion? 

A. Yes. 

12800 

Q. And how long did you remain 
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vice president of research, development 
and engineering? 

A. I believe until I went to BATUS 
in '87. 

Q. While you were vice president 
of research, development and engineering, 
how many people were working within that 
department? 

A. Just approximately two hundred. 

Q. And those two hundred employees 

were all located in Louisville; correct? 

A. Yes. 

Q. All right. And did you, during 

the time you were vice president, exchange 
information with BATCO relative to R&D? 

A. Yes. 

Q. And you regularly exchanged 

that information? 

A. Yes. There were meetings once 

or twice a year. 

Q. There were research conferences 

that you attended where BATCO was in 
attendance? 

A. Yes. 

Q. And those occurred at least 

once or twice a year? 

A. Yeah, I think a formal one once 

a year and perhaps some other meetings not 
quite so formal. But perhaps making it 
once or twice a year. 

Q. So you exchanged scientific 

12801 

information and knowledge with your sister 
companies? 

A. There was some exchange of what 

we would call technology, yes. 

Q. Now, after you — you said you 

remained vice president in that department 
till about 1987; correct? 

A. Yes. 


9 


Q. 

And then what happened to your 

10 

career? 


11 


A. 

Well, that's when I went to 

12 

BATUS 


13 


Q. 

And you got transferred to 

14 

BATUS; correct? 

15 


A. 

Yes, I did. 

16 


Q. 

Who transferred you this time' 

17 


A. 

I'd say I was told about the 

18 

transfer 

by Ray Pritchard, who was the 

19 

chairman 

of Brown & Williamson. 

20 


Q. 

What was the reason given for 

21 

the 

transfer? 

22 


A. 

It was a development move. 

23 


Q. 

I don't know what that means. 

24 

Can 

you 

explain it? 

25 


A. 

I didn't either. 

26 


Q. 

You didn't either. Did you 

27 

ask? 



28 


A. 

Yes. 

29 


Q. 

Okay. And what was the 

30 

explanation given to you? 

31 


A. 

It was a job very, very 
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unrelated to my past career and training. 
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1 

It was about managing a group of financial 

2 

analysts 

and responsibility for financial 

3 

and business planning. 

4 

Q. 

So it had nothing to do with 

5 

your education or training in chemical 

6 

engineering? 

7 

A. 

Nothing is a pretty broad 

8 

word. It 

was definitely not core chemical 

9 

engineering activities. 

10 

Q. 

When you left, what's the last 

11 

company 

you worked for? You said British 

12 

American 

Tobacco Holdings? 

13 

A. 

No, it was Brown & Williamson 

14 

Tobacco. 


15 

Q. 

That was the last company you 

16 

worked for? 

17 

A. 

Yes . 

18 

Q. 

I might have missed that. When 

19 

did you 

go back to Brown & Williamson? 

20 

A. 

Approximately two years ago. 

21 

Q. 

And in what capacity did you go 

22 

back? 


23 

A. 

I went back as president of 

24 

U.S. business. 

25 

Q. 

And does that U.S. business 

26 

pertain 

to cigarettes? 

27 

A. 

Yes. 

28 

Q. 

Why did you leave the company. 

29 

did you 

say? 

30 

A. 

I retired. 

31 

Q. 

Did you reach retirement age? 

32 

A. 

Yes. 



12803 

1 

Q. 

Which is what at the company? 

2 

A. 

Early retirement is — well. 

3 

there is 

a lot of different stages, but 

4 

I'll say 

generally early retirement is 

5 

fifty years old. 

6 

Q. 

And you are currently receiving 

7 

your retirement benefits from the company? 

8 

A. 

They should be starting. 

9 

Q. 

You are looking forward to 

10 

that? 


11 

A. 

Absolutely. 

12 

Q. 

Are you a smoker? 

13 

A. 

I've smoked for a lot of 

14 

years. 

I don't currently smoke. 

15 

Q. 

When did you stop smoking? 

16 

A. 

Oh, I've stopped a number of 

17 

times over the years. 

18 

Q. 

Well, why did you stop a number 

19 

of times? 

20 

A. 

I got involved with athletic 

21 

activities and just stopped smoking. I 

22 

had at some point had colds or irritation 

23 

from smoking, so I stopped. 

24 

Q. 

So when you stopped, were you 

25 

intending to stop permanently? 

26 

A. 

I don't think I made any big 

27 

judgment 

about it. At the time I stopped 

28 

the longest, I just was so active 
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athletically that I just didn't smoke. 

Q. Now, you were an athlete then. 
What years are you talking about? 

A. Mid '70s through '80s. 

12804 

Q. And what were you doing 
athletically that caused you to want to 
quit smoking? 

A. I did a lot of running, a lot 
of bicycling. 

Q. And so you quit and then you 
started again; correct? And then you quit 
and then you started again; correct? And 
you did that a number of times; correct? 

A. I stopped probably two, two to 
three times for a significant amount of 
time. 

Q. And then each time you picked 
up the cigarette and started up again; 
correct? 

A. After those three times, I 
started smoking again primarily because I 
was responsible for product development 
and some interesting things would come up 
that I wanted to try, whether it was new 
tobaccos or new design. 

Q. So when you started smoking 
again, you did so to make yourself more or 
less a guinea pig for the company? Well, 
to experiment for the benefit of the 
company? 

A. Well, I think there was a 
curiosity on my part and really an 
understanding of what people were telling 
me. 

It's very difficult to convey 
subjective things. It's very difficult 

12805 

for someone to say. This tastes good, 
without tasting it. 

So it's the same way with a 
cigarette. It's very difficult to know if 
it's — what people perceive in terms of 
different qualities of tobaccos or 
different process steps. So, yeah, I 
experimented to try the product. 

Q. I see. So you don't ever 
consider yourself to have been a, let's 
say, a regular smoker? 

A. No. I think I was a regular 
smoker. 

Q. So outside of just 
experimenting for the benefit of what you 
were doing in the company, you were a 
smoker? 

A. Yes, for a number of years. 

Q. When did you start smoking? 

A. I smoked a very — 

Q. When did you start smoking? 

A. I smoked a very small amount 
when I was in college, and probably didn't 
start smoking very much until the mid to 
late 1970s. 
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Q. Now, when you were in college, 
you are saying you started. Was that your 
freshman year? 

A. I don't believe so, but it's 

possible. I don't recall. It wasn't much 
of an event. I didn't smoke very much. 

Q. So as you sit here, you don't 

12806 

remember the circumstances surrounding 
your beginning to smoke? 

A. I would just be with friends, 
colleagues at school, and maybe at a bar 
and have a couple cigarettes. 

Q. And so at that beginning, were 
you smoking regular, full-flavored 
cigarettes? 

A. I believe they were regular 
full-flavored cigarettes. 

Q. What brand? 

A. Tareyton. 

Q. Okay. In any event, you were 

telling me you started smoking Tareyton 
and then you made a switch? 

A. Yes. 

Q. And when was that and what did 

you switch to? 

A. Well, I didn't smoke Tareyton 

regularly. I just pinched them from a 
friend and every once in a while bought 
him a pack. 

So when I went to work for 
Brown & Williamson, after four or five 
years, I probably started smoking some of 
the undoubtedly B&W's products. I don't 
recall which they were. It could have 
been Viceroy and it could have been Kool 
because I've smoked both products over the 
years. 

Q. You smoked Kool Filter, King- 
Size cigarettes? 

12807 

A. At some point I may have smoked 
a few of those. I primarily smoked the 
Lights and Milds. 

Q. But do you remember what you 
smoked? 

A. I didn't smoke very, very 
regularly. And I smoked different 
products that Brown & Williamson made. 

Q. So as you sit here today, can 
you even remember which brands you smoked? 

A. I definitely smoked Viceroy, I 
definitely smoked Kools, the Kool Milds, 
Kool Lights. But I, over the period of 
years, have just about smoked and tried at 
least all of our products. All of Brown & 
Williamson's products, I should say. 

Q. Well, did you only smoke 
because you were in your job with Brown & 
Williamson? 

A. I think that would not be the 
only reason. It certainly was one of the 
reasons. 
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Q. Well, what's the other reasons? 

A. I enjoyed smoking for many 
years. 

Q. What did you enjoy about it, 

sir? 

A. I enjoyed the stimulus. 

Sitting in a boring meeting or 
environment, to have a break with a 
cigarette was a pleasure. Having one in 
the morning and one in the bar I found 

12808 

pleasurable. 

Q. So you found that it gave you a 
pleasurable feeling? 

A. Yes. 

Q. All right, sir. Have you had 

the opportunity to review the document I 
referred to previously as The Functional 
Significance of Smoking in Everyday Life? 

A. Yes. I've very briefly looked 

at the first of it. 

Q. Have you looked at it 

sufficiently to allow you to testify as to 
whether you had seen that document before? 

A. Yes. 

Q. And did you see that document 

while you were an employee of Brown & 
Williamson? 

A. Yes. 

Q. And the date of the document is 
April the 24th, 1984; is that correct? 

A. Yes, it is. 

Q. Is that approximately the time 

frame within which you saw this document 
at Brown & Williamson? 

A. I would think so. 

Q. And does this document contain 

a reference to addiction models? 

A. There is a reference to 

addiction models and several other models, 
yes. 

Q. And I refer you specifically to 
page six of this document under the 

12809 

heading of Models of Explanation of 
Smoking. Do you see that? 

A. I do. 

Q. And sir, let me show you the 
Scott Exhibit No. 2370, please, and ask 
you if this is the memorandum that you 
would have received in 1984 from 
Mr. Pepples? 

A. Yes, I believe it is. 

Q. Now, in this particular memo. 
Dr. People's is responding to you; 
correct? 

A. Yes, I would believe so. 

Q. Sir, it's very clear from this 

report that you pointed out to the lawyer 
problems, serious problems you felt were 
contained in that report? 

A. I'm sorry. I was just looking 
for that reference. I don't doubt you. 
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Where is that? 

Q. Well, if you look at the first 
page of the report, Mr. Kohnhorst, and 
particularly the second to last or third 
to last paragraph, it's very apparent from 
the memo that there is a statement, and I 
quote. There are more serious problems 
with this report. Do you see that? 

A. Yes. That sounds like 
Mr. Pepples' opinion, the way I read it. 
But, fine, I do see that. 

Q. You do see that. You remember 
that coming up? 

12810 

A. As I said, I thought there were 
problems with that report. 

Q. And one of the problems that 
was pointed out by Mr. Pepples in 
collaboration with you was. In developing 
and carrying forward the position that a 
simple addiction model cannot explain 
smoking behavior, the report seems to 
concede that many potential criteria for 
addiction identification are met by 
smoking behavior. 

Did I read that correctly? Do 
you want me to read it again? 

A. Just point it out and I'll find 

you. 

Q. You are having a lot of trouble 
finding this in the paragraph I just 
referred to? 

The paragraph begins with. In 
developing and carrying forward the 
position. Do you see that? 

A. Yes, I do. 

Q. And one of the serious problems 
pointed out is that this report seems to 
concede that many potential criteria for 
addiction identification are met by 
smoking behavior. Do you see that? 

A. I see part of it. You didn't 
read it accurately, but I see where you 
are reading from. 

Q. Well, you read it accurately 

then. 

12811 

A. It says. In developing and 
carrying forward the position that a 
simple addiction model cannot explain 
smoking behavior, the report seems to 
concede that many potential criteria for 
addiction identification are met by 
smoking behavior. 

Q. Yes, sir. 

Now, with reference to that 
statement, did you agree with Mr. Pepples 
that that was a serious problem with the 
report? 

A. Actually, I don't — I don't 
recall even discussing this aspect of the 
report with Mr. Pepples. 

Q. Is this the only one aspect you 
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don't recall discussing with Mr. Pepples? 

A. What I recall is what I said. 

I was concerned about the — what the 
question was to me was using the positive 
aspects of smoking that had been 
determined clinically or otherwise, that 
just didn't seem like a good idea to me. 

And that was primarily the 
focus of the discussion, as I can recall 
it, with Mr. Pepples. 

Q. Did you ask Mr. Pepples why he 
was so concerned about the report 
conceding that there were many potential 
criteria for addiction identification met 
by smoking behavior? 

A. No, I don't recall asking him 

12812 

that. 

Q. Did that surprise you, that he 
considered that a serious problem with the 
report? 

A. I don't — I don't believe it 
surprised me that he would find that a 
concern. 

Q. Why is that, sir? 

A. I think certainly part of 

the — as I can recall back in those days, 
part of the defense in litigation was on 
many, many areas, that part of it was the 
self-choice in terms of smoking. 

Q. And if one were addicted to 
smoking, it would affect their free 
choice; isn't that the concern, sir? 

A. I think that would certainly be 
the argument of some people, that people 
didn't have a free choice. But I mean, 
that is the point of argument regarding 
smoking. 

Q. But before I do that, sir, is 
it your understanding that that report is 
about the effects of nicotine? 

A. I really don't have much 
understanding about this report. The 
aspect that I was looking at I've said 
earlier, so I won't repeat. 

So I really don't know much 
about the experimental protocols and 
behavioral work, so I really would have to 
refer to the report to answer any 

12813 

questions on that. 

Q. Well, look back to the 
memorandum that you received from 
Mr. Kohnhorst, sir, on August the — I 
mean Mr. Pepples on August the 16th, 1984, 
in the same paragraph, the very next 
sentence, which begins with "For 
example." 

Do you see that sentence? 

A. I do. 

Q. Please correct me if I'm 

wrong. I'm going to quote from the memo. 
It says: For example, the report urges 
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the position that the primary motivation 
for smoking is ultimately tied to a 
pharmacological psychoactive function of 
nicotine. 

Am I reading that correctly? 

A. Yes, you did. 

Q. And that was a serious concern 

of Mr. Pepples; correct? 

That was a serious concern of 
Mr. Pepples; isn't that your 
understanding, sir? 

A. I mean, all I can read is — 
say is what's here, you know. He has a 
topic that says serious problems. And 
he's indicating that. The report urges — 
it doesn't say it doesn't support that the 
role of nicotine is ultimately — I'm 
sorry. 

The report urges the position 

12814 

that the primary motivation for smoking is 
ultimately tied to a pharmacological 
psychoactive function of nicotine. 

So he's putting that under a 
title of its a serious problem, this 
interpretation. 

Q. And where he's reading that is 
in the report that's before you now that 
we've been discussing; correct? 

That's what he's referring to, 
isn't he, Mr. Kohnhorst? 

A. He, obviously, has read this 
report and has come to a conclusion here 
that the report is urging that as a 
potential, you know, interpretation. 

Q. And the big problem he sees, 
isn't it, Mr. Kohnhorst, that the BAT 
scientists who are saying that would be in 
conflict with the B&W scientists who are 
not saying that? 

Go ahead, sir? 

A. If I remember your last 
question with the interpretation, I don't 
see a reference to Mr. Pepples' concern 
about the B&W scientists as it relates to 
the pharmacological. The reference here 
is to the — only to addiction. 

Q. Well, let me refer you back to 
the first page, the sentence immediately 
after the one that talked about the 
pharmacological effects of nicotine, and 
let's keep reading, sir. 

12815 

The next sentence says: Some 
of the scientists who consult with B&W in 
connection with health litigation would 
not agree with this approach. 

Do you see that? 

A. Yes. 

Q. I read it correctly? 

A. Yeah, you did. 

Q. Let's go to the next sentence: 

Accordingly, the report presents some 
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potential for an apparent inconsistency 
among B&W scientists which could cause 
some difficulty in Court. 

Right? 

A. Yeah, that's what it says. 

Q. And that's what he was 
referring to, the fact that the BAT 
scientists were saying that smoking has 
pharmacological effects from nicotine; 
correct? 

A. I can't say anything other than 
what's written here. 

Q. Isn't it apparent to you, sir, 
that's what he was referring to? 

A. It seems to me that he has an 
interpretation of reading this, that that 
could be what is interpreted from this 
report. I mean, I can't say. 

Q. Is that what you interpreted 
from this report in 1984? 

A. No, I didn't. As I said, I 
really focused on the primary question to 

12816 

me, which was the smoking benefits 
aspects. 

Q. So you didn't focus on the 
addiction problem and you didn't focus on 
the pharmacological problem; right? 

A. I didn't discuss either one of 
those topics, to the best of my 
recollection. 

Q. You didn't focus on that 
either. 

All right, sir. Let's go on in 
the report then. It continues, and I'm 
referring to the last line of the first 
page. 

And I quote: In addition, 
smoking is referred to as one form of, 
quote, drug usage, quote, psychoactive 
substance usage or, quote, psychoactive 
drug usage. 

Do you see that? 

A. Yes, that's what — 

Q. Did I read it accurately? 

A. Yes, I see it, and you read it 
accurately. 

Q. Now, what did you think when 
Mr. Pepples referred to that portion of 
this report? 

A. I don't have any recollection 
of what I thought when this was written. 

Q. Didn't you think that could be 
pretty damaging in a court if BAT 
scientists made those statements? 

12817 

A. I really wasn't focused on 
litigation at all, so I don't remember 
having an impression of this at that 
stage. 

I mean, I think that probably 
all this is unfortunate usage of language 
that's kind of inflammatory. But I know I 
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don't recall specifically having an 
impression at this time. 

Q. He says on the first page, sir, 
that it may cause difficulties in court, 
and he says on the second page that there 
are problems, as you know, in the current 
litigation and legislative environment, et 
cetera. 

Why was he even writing you 

about that? 

A. Well, as I said earlier, I 
asked some specific questions. Obviously, 
he responded to more than I recall 
asking. 

I was asking about the benefits 
side. And he, obviously, reviewed the 
report very carefully and came with his 
opinion about other problems with this 
report. 

Q. Now, sir, as you sit here under 
oath today, you are testifying that you 
had no concerns about the litigation 
scenario at Brown & Williamson? 

A. Oh, no. No. Sorry. If that's 
the interpretation, I misspoke. 

12818 

As it related to this report 
and my inquiry of Mr. Pepples, my primary 
inquiry was the use of this report as it 
related to the benefits of smoking, which 
is how this is portrayed to me when I was 
at the conference, as best as I recall. 

And that was the scope of my 
question. So that's why I said I wasn't 
interested in litigation. I didn't view 
this as a litigation at all issue when I 
went to Mr. Pepples. 

Q. In other words, on the first 
page of the memorandum, in the first 
paragraph, there is a reference to the 
benefits of smoking; is that correct, 
sir? That was the — I'm trying to get an 
answer. 

A. Yeah, I'm sorry. The answer 
is, yes, I see that in the first 
paragraph. 

Q. And that was the only sentence 
that you were focusing on in this 
memorandum; right? 

A. To the best of my recollection, 

yes. 

Q. And in that particular 

sentence, tell me if I'm reading it 

correctly, it says: Even the theme of the 
report, which promotes the concept of, 
quote, the psychological benefits of 
smoking, quote closed, is not appropriate 
or advisable as a public affairs position. 
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You understood that? 

A. Yes. 

Q. Now, why was it the benefits of 

smoking not advisable as a public affairs 
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position, as you understood it? 

A. All I can try to do is try to 
reconstruct the best view that I had at 
that time as I can recall it. 

You know, for a tobacco company 
that or a tobacco industry that was under 
so much criticism, for us to make a 
statement about the positive benefits 
seemed totally incongruent with the 
environment, the hostile environment, the 
credibility issue that existed. 

So to me, it was not a good 
public affairs kind of a position to take 
was to explain some of the benefits of 
smoking. 

Q. Well, if you would have had the 
opportunity and seen the value to telling 
the public about the benefits of smoking 
in 1984, what would you have told them 
those benefits were? 

A. I would have proposed not to. 

Q. But if I were to ask you today 
what were the benefits of smoking as you 
understood them in 1984, what would you 
tell the jury? 

A. I wouldn't tell the jury 
anything more than what these people were 
writing about in terms of the potential 
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benefits of smoking. 

I wasn't certain myself from 
any work I've done what the benefits 
were. But it says it right on the 
executive summary. 

It has a list: Improving 
selective attention, improving sustained 
vigilance, improved long-term memory, an 
efficient stress-coping strategy. 

And it goes on. I won't read 
any more. Those were the benefits 
outlined by the authors. 

Q. Did you believe that those were 
actual benefits of smoking in 1984? 

A. I had heard some of those. 
Whether I believed them or not — I think 
some of them are supportable, but that's a 
different question. Do you use them? I 
don't think it would make sense to use 
them. 


Q. Well, are there any benefits to 
smoking as you understand it, sir? 

A. Well, of course. 

Q. What are the benefits of 

smoking? Tell the jury. 

A. From a smoker's point of view, 
which I am, have been, it's some amount of 
pleasure, it does increase your alertness, 
and it helps pass the time, it can be 
relaxing. 

Q. All right. And that's what you 
didn't want to tell the public in 1984; 
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correct? 


http://legacy.library.ucsfSdu/tiel/clil:t|£K^Q^|aidlhdustrydocuments.ucsf.edu/docs/kphl0001 



2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 


A. I just made my own list. What 
I referred to — 

Q. Well, isn't that consistent 

with what was said in that report? 

A. Partially, yes. 

Q. And that's what you didn't want 

to tell the American public in 1984? 

A. Well, I think most people were 

aware of — smokers of what they liked 
about the product. And it was no benefit 
from my perspective of Brown & Williamson, 
a tobacco company, trying to exploit the 
product by extolling the benefits of 
smoking. It just doesn't make sense. 

Q. The fact is, sir, that the 
reason that this memorandum wasn't 
revealed to the public or the information 
in that report was because you were 
concerned, and so was Brown & Williamson, 
with how it would affect their 
litigation? Isn't that the whole answer? 

A. Oh, no. 

Q. And you, sir, were the one at 

the company who was controlling whether or 
not that report got revealed to the 
American public; right? 

A. I would say not. Obviously, 
this report was not Brown & Williamson. 
It's not my decision to disclose a public 
document — a document that's private of 
another company to the public. 
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Q. This other company is BAT, the 
British American Tobacco Company; right? 

A. That's what it says on the top 
of the report. 

Q. Yeah. The conference you went 

to. 

A. It's not Brown & Williamson's 
property. 

Q. So you came back to Brown & 
Williamson and asked Brown & Williamson's 
lawyer about the report, not BAT's lawyer; 
correct? 

A. My question — that's correct. 

Q. Well, let's see, sir. Let's 

look at Exhibit No. 2413, and ask if you 
recognize this. 

This is a letter dated February 
17th, 1986, to E. Pepples from J. K. 

Wells, III. And the first sentence of the 
letter refers to you, sir. Do you see 
that? 

A. I do. 

Q. And it refers to a meeting that 

you attended; is that correct, sir? 

A. Yes. 

Q. And there were reports 

discussed at that meeting, sir; correct? 

A. Yes. 

Q. And the discussion in this 

letter and at that meeting was how to keep 

those reports from being received by B&W 
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so that the information could not be used 
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by plaintiffs; correct? 

A. I'll have to read it to answer 
that question. 

My input on the meeting was to 
identify the reports that I had interest 
in and would like to receive, and the best 
I can recall asked Gil Esterle, one of our 
top scientists, and Dave Gordon to 
identify other things that they would like 
to have that were useful to our business. 

And the counsel has included a 
statement here that references that some 
of this information may be useful to 
plaintiffs. 

Q. Now, sir, the counsel you are 

referring to is the Attorney Pepples 

again; correct? 

A. Well, I believe this is J. 
Kendrick Wells appears to have written it. 

Q. J. Kendrick Wells was the 
corporate attorney? 

A. Yes, sir. 

Q. And Mr. Pepples was the B&W 
attorney; correct? 

A. I'm not sure of the 
distinction, but Ernie Pepples, I believe, 
was the top counsel, and Kendrick Wells, 
you know, worked for him, as best I 
recall. 

Q. And you of all people at B&W 
was invited to attend that meeting; 
correct, sir? 
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A. Well, it involved information 
that we required or requested from 
associate companies. 

Q. But you were the only 

nonattorney present at that meeting? 

A. No. 

Q. Who else? 

A. Well, Gil Esterle is one of the 

top scientists I just said a moment ago. 

Q. Okay. 

A. And Dave Gordon was one of the 
top engineers, as well as R&D 
administrators. 

Q. Were they both in your 

department? 

A. Correct. 

Q. So the R&D Department that you 

headed was the only department invited to 
that meeting; correct? 

A. As far as I know, yes. 

Q. And when you went to that 

meeting, the discussion that you were 
listening to was which documents should we 
keep out of B&W's possession so that they 
can't be useful to plaintiffs; right? 

A. No. As a matter of fact, I was 

at the meeting for a relatively short 
amount of time, and what I do recall is 
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identifying the topic areas that I thought 
were of interest and we definitely should 
get. 

And I left it with Gil Esterle 
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and Dave Gordon to identify the balance of 
them. That's the extent of my discussion 
with them, as I recall. 

Q. So when you received this memo, 
sir, you knew what happened at that 
meeting, didn't you? 

A. Generally I knew some of the 
outcome of the meeting. 

Q. Right, sir. And when you saw 
that they were trying to withhold 
scientific information from B&W for the 
sole purpose of depriving plaintiffs of 
the use of it, what did you think of that, 
sir? 

A. Well, I don't think that was 

ever the purpose. The purpose was really 
to identify what we wanted and what we 
needed and what was relevant to our 
market, and not to get a lot of stuff that 
didn't fit that criteria and — 

Q. Well, let's go over the 

comments in the letter then — 

A. Sure. 

Q. — to see what was your feeling 

when you became aware of this discussion. 

Now, let's go to the third 
paragraph. It says: B&W will receive 
concise reports estimated to be about one 
half page in length twice each year for 
each project it wishes to follow. While 
the brevity of the reports will reduce the 
potential for receipt by B&W of 
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information useful to a plaintiff, 
disadvantageous information could be 
included and the reports could serve as 
road maps for a plaintiffs' lawyer. 

What did you think when you 

read that? 

A. I don't recall precisely other 
than it was an alert that some of these 
reports were — could be misinterpreted or 
not, poorly written and would be useful to 
the plaintiffs' attorneys. I mean, I 
don't know what else to read out of it. 

Q. You mean you thought you could 
understand them, but the dumb plaintiff 
couldn't understand them; is that it? 

A. No, I never had that view. 

Q. You never had that view. Or 

the dumb plaintiff lawyer couldn't 
understand them; was that your view? 

A. No. 

Q. Now, the plaintiff you were 

talking about here meaning, that was 
discussed at the meeting, were the victims 
of smoking disease; correct? 

A. I think the plaintiffs were 
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generally individuals that had allegations 
of disease caused by cigarettes. 

Q. Yes, sir. 

Now, sir, let me ask you bottom 
line: Sir, in your judgment, does smoking 

cause lung cancer? 

A. I think based on all the 
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epidemiological information, given the 
absence of any direct mechanism, but in 
the absence of any other explainable 
scientific reason, it likely does cause 
lung cancer. 

Q. That's your opinion? 

A. That's the opinion I've 

formulated listening to the scientists. 

Q. When did you come to that 

conclusion, sir? 

A. I think I've always had a view 
that it was a significant risk factor. 

And in the last couple of 
years, our scientists have reviewed this 
over and over, and their perspective is, 
as I said, in the absence of any other 
cause for this higher level or incidence 
of cancer among smokers, even without a 
clear understanding of the mechanism, that 
smoking is either a cause or a contributor 
to lung cancer. 

Q. When did you come to the 
conclusion that smoking causes lung 
cancer? 

A. No, I don't personally know. 
That is the best view of the scientists 
that — 

Q. When did you come to the 
conclusion yourself? 

A. — that work for Brown & 
Williamson, their informed view is over 
the last couple of years, they can't come 

12828 

up with another plausible explanation. 

That's the view that the people 
that are closest to the science and the 
epidemiological information have come to. 

I don't have any reason to disagree with 
it. 

Q. When did you come to the 
conclusion yourself that smoking caused 
lung cancer? 

A. The answer is I don't know if 
it causes it or not. But the best 
informed — 

Q. Sir, I didn't ask you if you 
knew. I said did you reach a conclusion 
in your own mind? 

A. Well, if you don't know, you 
can't have a conclusion, can you? 

Q. Well, yes, you can. You can 
make your own opinion and judgment about 
it. Have you tried to do that? 

A. I think it's very likely that 
it does. 
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Q. Now, when did you come to that 
conclusion? 

A. I think over the last couple of 
years. I think it's very likely that it 
causes cancer. 

Q. Now, what made you reach that 
conclusion over the last couple of years 
that you didn't hold before that? 

A. I think I've always had a 
perspective that it may cause cancer. 
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I've had — 

Q. That's not the question. 

Okay. Go ahead, sir. What was 
the date you reached that conclusion that 
smoking likely causes lung cancer? 

A. I think for years, for many 
years, I think it's a likelihood that 
smoking causes cancer. The risk has been 
understood for decades. 

Q. Now, when you say for years 
you've reached that conclusion, you are 
talking about decades? 

A. I've had some view that smoking 
may cause cancer — 

Q. Have you reached the conclusion 
going back decades that smoking likely 
causes lung cancer? 

A. Likely, yes. 

Q. Now, do you understand that 

that was Brown & Williamson's position as 
well going back decades? 

A. Not precisely, I don't believe. 

Q. Did they have a different 

opinion or position on it than you did? 

A. I think it's been known that 

there is a high risk, and that defines 
some likelihood. So I think that 
understanding has been — I think that's 
been the view of Brown & Williamson for a 
long time. 

Q. Well, your answer, sir, as I 
understood it, was that you reached the 
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conclusion that it was more likely than 
not that smoking caused lung cancer. Am I 
wrong about how I interpreted your answer? 

A. I didn't say that. I mean, 
what I did say, we can — I can try to 
repeat it or we can read it. 

Q. Well, just interpret it for me 
so we can understand it. 

A. I think it's very clear. 

MR. SHAFFER: 

Object to the form. 

Q. Well, what does likely mean as 
you've just used it repeatedly? 

A. There is a higher probability. 
There is a risk of it causing cancer, you 
know, based on — 

Q. Well, which is it? A higher 
probability or a risk? 

A. There is a risk established 
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because of the higher statistical evidence 
that came from epidemiological 
information. 

So that suggests there is a 
higher risk and, in layman's terms, that 
means it, you know, it may cause cancer. 
And the epidemiological information is so 
strong that it likely does. And that is 
the view of the scientists, that it does 
cause and/or contribute to cancer. 

Q. So you used the word likely, 
you used the word does, and you used the 
word risk. And all that boils down to, 
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sir, is that in your judgment smoking 
causes lung cancer? Yes or no? 

A. I think it probably does. 

Q. How far does your conclusion 
that it's more probable that smoking 
causes lung cancer go back? 

A. For a long time. When you say 
that it's probable that smoking causes 
lung cancer, that's what the statistics 
say. 

Q. Now, sir, you testified in 
August of 1999 under oath that it was your 
opinion that it has not been proven that 
smoking causes lung cancer. Do you 
remember saying that? 

A. Yes. 

Q. Are you changing that now? 

A. No. 

Q. You still don't think there is 
sufficient proof that smoking causes lung 
cancer? Is that what you are telling the 
jury? 

A. No. 

Q. Well, which is it? 

A. Well — 

Q. Is there or isn't there enough 

proof that smoking causes lung cancer? 

A. It's a judgment. And I think 
the judgment, best informed judgment is 
that it does cause cancer, lung cancer. 

Q. All right. So what you said in 

1999 just isn't true today, is it? 

12832 

A. On the basis that I made that 
answer, if your assumption — if your 
definition of cause requires the 
understanding of a mechanism, it's still 
not there. 

But in spite of that, I think 
the scientists — I know the scientists at 
Brown & Williamson believe that there is 
no other plausible explanation that it 
does cause cancer. That's very clear. 

Q. Very clear to who, sir? To 

you? 

A. Yes. 

Q. To your knowledge, has it been 
proven, based on the epidemiology and all 
of the evidence present today, that 
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cigarette smoking causes lung cancer? 

A. I think that is the judgment 
that the scientists have come to, that 
based on all the information, which is 
what your question was, including the 
epidemiology, including the absence of 
other plausible explanations, including 
the high risk factor, that, yes, it does 
cause cancer. 

Q. So what you said in 1999 under 
oath that it's not been proven that 
cigarette smoking causes lung cancer, that 
wasn't accurate, was it? 

A. I think it was accurate in that 
point in time. 

I think in light of what I'm 
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saying now, the view, the judgment of the 
scientists has moved on. That doesn't 
make it inaccurate. It was, I think, the 
most accurate I could say it in that 
period of time. 

Q. Sir, in your opinion, does 
smoking cause chronic obstructive 
pulmonary diseases? 

A. I'm not sure of the statistics 
on it. I think, again, there is a lot of 
epidemiological information that says it's 
high risk and it may, in fact, cause the 
obstructive problems in the lungs. 

Q. Do you have an opinion, sir, 
about whether smoking causes chronic 
obstructive pulmonary disease? 

A. No, I don't know. It seems 
very likely in some people that it does. 

Q. Do you know what Brown & 
Williamson's position is on that? 

A. No, I'm not certain. I believe 
there is — the evidence will — I mean, 
the web site and the scientists can speak 
for exactly which diseases there is enough 
risk factors associated to come to the 
same conclusion that cause exists. But I 
can't go through all the list with 
certainty. 

Q. Okay. So is it fair to say, 
sir — let's see. You retired when did 
you say? In the year 2000, huh? 

A. Yes. 
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Q. Up to that point, you had not 
reached an opinion about whether smoking 
causes pulmonary obstructive lung disease; 
correct? 

A. No. I was very aware of the 
risks, but I hadn't formulated that view. 

Q. Now, in your opinion, sir, does 
smoking cause emphysema? 

A. Again, I don't have an 
independent view. I know that it's always 
been a risk factor and it likely does for 
some people, but — 

Q. I'm reading from page 61, lines 
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9 through 24, where it says that: 

Question: To your knowledge, 

has it been proven that cigarette smoking 
causes disease? 

And your answer was: No. To 
the best of my knowledge, I'm not aware of 
any disease that the mechanism and the 
cause is associated with cigarette 
smoking. 

Question: My question didn't 

mention mechanism. If you want to 
clarify, feel free to do that. All I'm 
asking is, to your knowledge, it has not 
been proven that cigarette smoking causes 
any disease; is that correct? 

Your answer: To the best of my 
knowledge, cigarette smoking has not been 
proven to cause any disease. 

Did you testify to that, sir, 
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in 1998, under oath? 

A. Yes, under this definition that 
I had in mind regarding the need for an 
understanding of the mechanism, I did. 

That was the definition I was operating 
under. 

Q. Yes, sir. But the question was 
it didn't — he didn't mention mechanism. 

Do you see that? 

A. But causes disease requires a 
definition, that's all I'm saying. That 
the definition I was operating under 
required, that I heard from our 
scientists, required an understanding of 
the mechanism of disease. And that was 
the basis for that answer. 

Q. So when you testified under 

oath, I quote your answer. To the best of 
my knowledge, cigarette smoking has not 
been proven to cause any disease, you were 
thinking in your mind a definition that 
you didn't explain at the deposition; 
isn't that correct, sir? 

A. Well, I think I did talk about 
several times what was required to 
establish cause. 

Q. Well, as you sit here today 
under oath, sir, I'm going to ask you the 
same question: My question doesn't 
pertain to mechanism. If you want to 
clarify, feel free to do so. All I'm 
asking is, to your knowledge, has it been 
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proven that cigarette smoking causes any 
disease? 

A. Yes. 

Q. Which diseases, sir? 

A. I'm only certain that lung 

cancer. But I see from the testimony of 
Mr. Brookes that chronic respiratory 
blockages also is caused by cigarette 
smoking based on, I assume, the best input 
from our scientists. So I can't go 
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through the list. 

Q. Now, the reason that you're not 
willing while you were at B&W to admit 
that smoking causes any disease, sir, was 
because of these lawsuits; isn't that 
correct? 

A. I was trying to answer the 
questions honestly and with the input that 
I had. 

Q. Mr. Kohnhorst, B&W has recently 
published its judgment about causation on 
its web site, hasn't it? 

A. Yes. 

Q. And do you agree with B&W's 

judgment about cigarette smoking and 
causation as stated on its web site? 

A. Yes. I don't have any reason 

to disagree with that. 

Q. Okay. And Mr. Kohnhorst, in 

your — strike that. 

You are not a medical doctor 
who specializes in the analysis of medical 

12837 

causation, are you? 

A. No, I'm not any kind of doctor. 

(End of video.) 

THE COURT: 

Is that the end? 

MR. MICHAEL GERTLER: 

That is the conclusion of that video. 
Your Honor. 

THE COURT: 

All right. We will recess for 
fifteen minutes at this point. The 
morning recess will be until ten after 
eleven. 

(In open court without a jury 
present:) 

THE COURT: 

Let the record reflect that the jury 
has left the courtroom. 

There are several matters that I need 
to hear argument on sometime today. I'm 
going to hear argument on the method of 
reading documents to the jury during the 
luncheon recess rather than now. 

There are two motions in limine that 
have been filed by the defendants with 
regard to Dr. DeNoble's testimony, but I 
don't have a plaintiffs' response to these 
motions. 

Has a response been filed? 

MR. BRUNO: 

Yes, Your Honor. May I pass this to 

you? 

12838 

Your Honor, with regard to the motion 
in limine relative to the demonstrative 
exhibits, we are down to two. We have 
eliminated the controversy with regard to 
actually all but three, to be honest. 

Charles, three? 

THE COURT: 
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I want to have a conference in 
chambers, and the problem is I don't have 
chambers. 

See if there is a room available. 

THE CLERK: 

Okay. 

THE COURT: 

Since I have no other chambers, I'm 
now going to make this courtroom my 
chambers. And that requires anyone who is 
not counsel of record to leave the 
courtroom, please. 

Mr. Long, Mr. Gay, Mr. Herman, 

Mr. Bruno and folks? I think Mr. Herman 
went outside the courtroom. 

MR. MURRAY: 

He had an emergency. Your Honor. 

(At sidebar:) 

THE COURT: 

Mr. Long, you indicated that you felt 
some of this could be sensitive to your 
position, and is it the motion in 
limine — were you referring in that 
conversation to the motion in limine as 
regards DeNoble's testimony about the 
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documents being copied from his office and 
only that, or something else? 

MR. LONG: 

Two aspects. One is the motion in 
limine that I think Mr. Richardson is 
going to argue on whether DeNoble 
testifies that lawyers at Shook Hardy & 
Bacon came into his lab and took 
materials, which as we explained in the 
brief was in connection with document 
collection and they were returned. 

The second aspect is a concern during 
DeNoble's testimony and perhaps others, 
probably the name Shook Hardy & Bacon is 
going to come into evidence, although 
Mr. Richardson is going to argue that. 

What I want to get an understanding 
of or Your Honor's guidance is to make 
sure the witness doesn't point over to me 
and say. That gentleman's law firm. 

I never met DeNoble, I don't know if 
that's going to happen, and I don't know 
if plaintiffs attorneys are going to make 
reference — 

THE COURT: 

Who is going to do direct on 
DeNoble? 

MR. BRUNO: 

I am. Judge. 

He will not do that. 

THE COURT: 

You will instruct him not to do 

12840 

that? 

MR. BRUNO: 

I already have. He doesn't know 
Gary Long anyway. 
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MR. LONG: 

I never met him. 

MR. BRUNO: 

Now, Judge, he will say that the 
lawyers came to his lab. 

THE COURT: 

But not the lawyers from Shook Hardy 
& Bacon? 

MR. BRUNO: 

He knows that they were Shook Hardy & 
Bacon lawyers. Now, if you want me to not 
go there, I won't. 

THE COURT: 

Well, don't go there. I don't think 
it adds anything. 

MR. BRUNO: 

Let me just tell you — you haven't 
ruled on this document yet, but the 
document that is at issue, I must tell you 
that is from Shook Hardy, so it kind of 
begs the question. 

THE COURT: 

I understand that, but I haven't seen 
the document. I have seen — I have read 
the brief on it, but where is it? 

MR. BRUNO: 

I'm not asking you to rule on it. 

I'm just pointing out that the fact that 
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Shook Hardy lawyers went to the lab is 
relevant because it connects the memo from 
Shook Hardy which came some several months 
later. 

MR. RICHARDSON: 


6 

Well, you don't have to say that 

it 

7 

was Shook Hardy. You can just say an 


8 

attorney for Philip Morris, can't you 

9 

9 

MR. BRUNO: 


10 

If we are successful with regard to 

11 

the law memo — 


12 

MR. RICHARDSON: 


13 

Right, if you win that motion. 


14 

MR. BRUNO: 


15 

— as long as we stipulate the 

same 

16 

firm that wrote the memo visited the 

lab. 

17 

I mean, we are trying to make the 


18 

connection, to be perfectly honest. 


19 

THE COURT: 


20 

Do you have the exhibit handy? 


21 

MR. RICHARDSON: 


22 

I can pull my copy. 


23 

THE COURT: 


24 

We have Gianna's report on it. 

but I 

25 

happened to note as to 1164, it says 

no 

26 

objection filed. I don't know what 

that 

27 

means, but that's what it says. 


28 

MR. LONG: 


29 

Is that right? 


30 

MR. RICHARDSON: 


31 

No. I have a copy of our objection 

32 

as well. 
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1 

THE COURT: 
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Okay. 

MR. RICHARDSON: 

It was filed. 

THE COURT: 

Well, those are the objections you 
filed before the Special Master? 

MR. RICHARDSON: 

No. These were the ones we filed 
Friday a week and a half ago, all the 
Philip Morris objections. There were like 
eighteen documents Philip Morris objected 
to, and this is the write-up that we gave 
you. It was an attachment to 
Philip Morris regarding 1164. 

THE COURT: 

So it's included in the memorandum in 
opposition to the report of the 
Special Master with other exhibits? 

THE CLERK: 

Okay. 

THE COURT: 

Okay, I have seen that. I have 

that. 

MR. RICHARDSON: 

There is a cover memo which doesn't 
mention any specific numbers, and then 
attached to it are about twelve or fifteen 
of these things, and each one is a 
separate document. 

THE COURT: 

Okay. Is that going to be used in 
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the direct of DeNoble? 

MR. BRUNO: 

Yes, Your Honor. 

I am not asking the witness to 
comment on it. I merely want to publish 
it during his testimony. 

We need to lay a foundation for Your 
Honor to understand the connection between 
his testimony and that memo. 

I must — the timing of the memo is 
significant. I will point out to Your 
Honor that we are not offering the 
memorandum for the proof of the truth of 
the matters asserted. 

Indeed, we suggest that what' s 
contained in that memorandum is 
inaccurate, and in fact is evidence of 
criminal conduct. 

We merely want to demonstrate that 
the memo was sent and the words that are 
contained in the memo are the words that 
are contained in the memo. 

THE COURT: 

Well, I have got to rule on that 
before we can start DeNoble's direct. 

MR. BRUNO: 

Well, although I think we can have 
argument on it, but I ask Your Honor's 
indulgence. 

MR. RICHARDSON: 

Whenever you are ready. 
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MR. BRUNO: 
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I would like to lay the factual 
foundation for it before you actually 
gavel down on it so you will hear and 
understand — 

THE COURT: 

You mean with DeNoble? 

MR. BRUNO: 

— yeah, the temporal context. 

THE COURT: 

Well, I can hear the argument and 
then rule on it when it's offered later, I 
suppose. 

Now, the motion in limine with regard 
to DeNoble's testimony as to exhibits, 
have you simplified that at all? 

MR. BRUNO: 

I think we have. 

MR. RICHARDSON: 

We are down to about two or three. 

MR. BRUNO: 

I will let Jeff speak to that. I 
have removed as many as I can. We are 
down to about three exhibits. 

You tell me if you still have 
problems. 

MR. RICHARDSON: 

Right now. Your Honor, we have three 
exhibits plus a number of demonstratives. 
And the three exhibits that were — 

THE COURT: 

I have your memorandum in front of 

me. 
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MR. RICHARDSON: 

And it's so pared down in the memo. 

THE COURT: 

Tell me which ones there is no 
controversy over. 

MR. RICHARDSON: 

I don't have the numbers that you 
need. These are the demonstratives. 

That's the second thing. 

You just described the content of 
them; right? 

MR. BRUNO: 

Shall I get them? 

MR. RICHARDSON: 

Maybe we should get the actual 
exhibits so we know what we are talking 
about. 

MR. STEVEN HERMAN: 

Your Honor, I wanted to know when to 
take this up, defendants' cross exhibits? 

THE COURT: 

Between the direct and cross. 

MR. STEPHEN HERMAN: 

We were asked to do that out of the 
presence of the witness as well. 

MR. BRUNO: 

Charlie, Your Honor, I have got four. 

THE COURT: 
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Okay. 

MR. BRUNO: 

The first one is the memorandum that 
was prepared by Dr. DeNoble while 
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employed, it's a notebook piece of paper. 

MR. RICHARDSON: 

Number? 

MR. BRUNO: 

No. 3812. 

MR. RICHARDSON: 

I apologize we are doing this in 
front of you. Your Honor. We literally 
are just getting this number. 

3812? 

MR. BRUNO: 

No, this number was old, Jeff. 

MR. RICHARDSON: 

I know, but when we talked this 
morning, I didn't have the number. 

MR. BRUNO: 

That was authenticity, clean copy, 
but I could be wrong. 

THE COURT: 

That's what I'm looking at. And 
maybe check to see if you are looking at 
the same thing I'm looking at. 

MR. RICHARDSON: 

That one is fine. So that's 3812? 

MR. BRUNO: 

Right. 

THE COURT: 

Listen to what I want you to do. I 
have underlined the ones that you object 
to. Have I underlined the correct thing? 

MR. RICHARDSON: 

Yes. And I'm not sure any of these 

12847 

are in play anymore. I'm not sure that 
the plaintiffs are offering any of these, 
because — 

MR. BRUNO: 

We don't need to bother the Court 
with this. 

THE COURT: 

I want to know where the disputes are 
that I'm required to rule on. I want to 
know — give me that thing in your left 
hand. That's mine. 

I need to rule on 1164, I need to 
rule on some other items that you have 
apparently objected to in this pleading, 
or maybe not in this pleading. 

MR. GAY: 

He may have withdrawn all of those. 
Judge. 

MR. RICHARDSON: 

During Kohnhorst we went out in the 
hall and Joe described some documents. 

MR. BRUNO: 

He has in his hand all of the 
exhibits I propose to offer. 

MR. RICHARDSON: 
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Why don't we take like ten minutes 
and go through them. 

MR. BRUNO: 

Be my guest. I did this when I was 
in the hall. 

MR. RICHARDSON: 

Well, you didn't give me these. I 

12848 

feel bad we are making the Judge wait 
here. We just got these. 

Are these the notes? 

MR. BRUNO: 

No, that's the Ryan thing we talked 
about in the hallway. No change from what 
we decided in the hallway. 

THE COURT: 

Tell the jurors to stay there until I 
call them. The fifteen minutes is up. 

MR. BRUNO: 

Let's do one thing at a time. You 
have no problem with that? 

MR. GAY: 

That's all you are using? 

MR. BRUNO: 

Yes, with the exception of the 
Shook Hardy. 

THE COURT: 

Are we ready to argue 1164? 

MR. BRUNO: 

Yes, Your Honor. 

MR. RICHARDSON: 

We are. 

THE COURT: 

Go ahead and argue 1164. 

Where is my copy of 1164? It might 
be in one of those boxes. 

MR. RICHARDSON: 

These are our exhibits. Your Honor, 

I have an extra copy, if you would like to 
use it? 
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MS. SULZER: 

I have his folder. 

THE COURT: 

If Mr. Bruno will agree that's the 
copy, I will look at it. 

MR. BRUNO: 

Of course. Judge. This is your own 
personal copy. 

Do you want to do this at sidebar. 
Judge? 

THE COURT: 

I have got nine lawyers out of the 

room. 

MS. SULZER: 

Is that the only one he's going to 
look at today? 

MR. GAY: 

We will take the other documents just 
to make sure. 

THE COURT: 

One other thing. Listen up. 

MR. GAY: 
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Sorry, Judge. 

THE COURT: 

I presume there is no more 
controversy with regard to the reference 
to the lawyers and the law firm, that 
DeNoble will not mention Shook Hardy & 
Bacon and will not point to Gary Long. 
That's what Mr. Long is concerned about. 

MR. BRUNO: 

All right. 
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MR. GAY: 

There is another issue that needs to 
be argued. 

THE COURT: 

Let me get an answer to that question 
first. 

MR. BRUNO: 

I have no — first of all. 

Dr. DeNoble will not point out any lawyers 
in the courtroom at all. 

I respectfully suggest, though, of 
course depending upon your ruling on this 
document, 1164 — 

THE COURT: 

That's 1164? 

MR. BRUNO: 

— we are trying to demonstrate to 
the jury that the same lawyers who came to 
the laboratory to photograph all of his 
materials is the same law firm that wrote 
this memo. 

That's the only reason that I would 
want to have them identify the firm. 

THE COURT: 

Well, I will hear that in argument on 

1164 . 

MR. BRUNO: 

Okay. 

MR. GAY: 

Plaintiffs have filed a motion in 
limine concerning the information that I 
want to go into with regard to 

12851 

Dr. DeNoble's credibility. 

THE COURT: 

You are talking about those two court 
opinions? I have looked at that, and I'm 
going to do that between direct and 
cross. We don't have to do that now. 

MR. GAY: 

If he tenders him as an expert, it's 
going to come up on his qualification, 
credibility of his qualifications. 

MR. BRUNO: 

This is what I propose to do on that. 
Your Honor. 

Dr. DeNoble is essentially a fact 
witness, but he's a scientist. 

I read the code very carefully. I 
think 701 says a lay person can offer 
opinion testimony. 

But if you look at it very carefully. 
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I have to admit that when you have a 
scientist offering factual evidence, the 
code suggests you really have to qualify 
him. 

Now, what I suggested to Charlie is, 
look, the guy has got no conclusions. Your 
Honor. He wasn't asked to do anything. 

I'm going to ask him what he did at 
Philip Morris. What he did at 
Philip Morris was scientific, so it may 
cross that line of opinion. 

So what I think to do to be safe, 
with Your Honor's permission, is I'm going 

12852 

to lay the foundation for a tender, but 
not — I mean, if I get a whole bunch of 
objections about it, then I will have to 
revisit it. 

Is that fair to everybody? 

MR. GAY: 

We will see how it goes, yeah. 

MR. BRUNO: 

I think that's the safest way — 

MR. RICHARDSON: 

If he offers an expert opinion, then 
we are going to object that he's not an 
expert. 

MR. GAY: 

We will cross that when it comes up. 

MR. BRUNO: 

I don't know what that means. 

MR. RICHARDSON: 

It depends on what he is going to say. 

THE COURT: 

So you are going to argue 1164 right 
now, and then we are going to start with 
DeNoble's direct; okay? 

There is an assurance that DeNoble 
will not point you out in the courtroom. 

And then depending on whether 1164 
comes in, we will see what happens. 

MR. BRUNO: 

And you won't stand up and say I'm 
with Shook Hardy. 

MR. RICHARDSON: 

There was that second half of the 

12853 

same motion in limine that talks about the 
lawyers, which is seeking to exclude his 
testimony that he was afraid that 
Philip Morris would threaten him. 

This is something he mentioned in his 
Scott deposition. He said. Well, you know 
Philip Morris' track record, they like to 
scare people and stuff. 

So we filed a motion in limine to 
exclude that as prejudicial and 
speculative. I didn't know whether you 
were intending on using that or not. 

MR. BRUNO: 

Scare tactics? You know, I had no 
intention of — you know, it's not in my 
outline. I don't know where that is — 


http://legacy.library.ucsfSdu/tiel/clil:t|£K^Q^|aidlhdustrydocuments.ucsf.edu/docs/kphl0001 



17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 
13 


are you talking about like when the 
lawyers showed up to do the photocopying? 

MR. RICHARDSON: 

He wasn't specific about when it 
happened. He was talking about lawyers — 

MR. BRUNO: 

We won't — 

MR. RICHARDSON: 

We can deal with that when it comes 

up. 

THE COURT: 

What he's saying is he's afraid 
DeNoble is going to comment that he was 
afraid that the Philip Morris lawyers or 
Philip Morris might do something bad to 
him. 

12854 

MR. RICHARDSON: 

If he said something like that — 

MR. BRUNO: 

If bad to him includes getting him 
fired — 

MR. RICHARDSON: 

I'm not talking about being fired. 

I'm talking about physical threats. 

MR. BRUNO: 

Oh, physical threats? No, we are not 
going to go there. 

THE COURT: 

We are going to hear the arguments on 
1164 and then we will start DeNoble's 
direct. 

(In open court:) 

THE COURT: 

The plaintiffs intend to attempt to 
introduce Exhibit 1164 into evidence in 
connection with Dr. DeNoble's testimony. 

There has been a ruling by the 
Special Master as to that exhibit. The 
ruling is objected to by the defendants. 

I will now hear argument on those 
objections. 

Is defense ready to proceed? 

MR. RICHARDSON: 

Yes, Your Honor. Just one second. 

THE COURT: 

Only counsel in the courtroom. 

Are we ready to proceed? 

MR. RICHARDSON: 

12855 

Jeff Richardson for Philip Morris. 

Your Honor, we have five objections 
to this exhibit. The first one has to do 
with privilege. And if we get past that, 
the other four have to do with 
admissibility. 

The privilege is probably the largest 
reason, but the other ones, I don't want 
to just downplay them because they are 
also sizeable. 

This memorandum — and I believe Your 
Honor has a copy of it now, 1164? 

As you can see from the cover of it. 
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this is a letter sent by an outside 
attorney to a client. 

The client, Philip Morris, who is in 
litigation, asked its attorney: We have 
some documents that are associated with 
Philip Morris. Some of them are 
published, some of them are not published, 
and they were all written by Dr. DeNoble. 

The client asked its attorney: Is 
this going to hurt us in litigation? Is 
this something that can be used against us 
by a zealous plaintiff's attorney? 

That is a very proper question for a 
client to ask his attorney, because the 
client does not understand what — could 
this be used by plaintiffs attorneys? 

It's something clients ask their attorneys 
all the day: Is this something I have to 
worry about? 

12856 

So the attorneys responded to it in 
this letter, which is a letter from Pat 
Sirridge, which says: Here is my analysis 
of the documents of Dr. DeNoble. 

Fair question to ask, fair question 
to answer. 

There is not an issue here of 
privilege. The Special Master agreed that 
this is privileged and this is work 
product. 

The question then becomes whether or 
not it furthers a crime or fraud. 

And here is what the Special Master 
said, and it's dead wrong. 

The Special Master said that there is 
a fraud of tobacco companies denying that 
nicotine is addictive. 

Now, let me put that aside for a 
second. I'm not going to argue today 
whether that was a fraud or not. The 
question is is this memorandum in 
furtherance of that fraud, and that's the 
issue. That's the reason why this is an 
easy one for us. 

If the fraud is telling the public 
nicotine is not addictive, even though 
they know inside it is — it reminds me of 
what is going on with Enron right now. 

With Enron, you had Enron telling the 
public. We are fine, financially we are 
great, but internally they knew just the 
opposite. That's the fraud. 

12857 

For an Enron attorney to make a 
statement to the public saying. Oh, yes, 
you know, Enron is in good shape, that's 
furthering the fraud if they know that 
it's wrong. 

That's not what happened here. This 
Pat Sirridge memo is not for the public. 
It's a confidential memorandum. We only 
have it today because the plaintiffs were 
able to get our internal documents. 
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But this is not an attorney for 
Philip Morris going out to the public and 
saying. Yes, they are right, you know, 
nicotine is not addictive. It is not 
furthering that crime of fraud, so for 
that reason it couldn't come in. 

The backdoor way that the plaintiffs 
might want to have it come in is to say, 
well, you know, the statements that it 
makes about DeNoble's evidence being bad 
for the company furthers the fraud, but 
that's impossible. 

An attorney can always tell his 
client this evidence could be used in this 
way, but that's not furthering any fraud. 

For example, he didn't tell the 
client. Go out and destroy all of those 
documents. Now, that would be a fraud. 

But it doesn't say that. 

And we know it didn't happen because, 
number one, some of these studies were 
published, so you can't destroy something 

12858 

that's published. 

And number two, the ones that weren't 
published yet, the plaintiffs have them. 
They are on their exhibit list. 

Dr. DeNoble is going to take the stand and 
talk about them. 

So there is absolutely no 
allegation — and in fact, we asked that 
of Dr. DeNoble in his deposition. We 
asked him. Any time Philip Morris 
attorneys were there, did they destroy any 
documents? And he says. Absolutely not. 

So the only backdoor way that the 
plaintiffs might try to get this in 
doesn't come in. 

Any client in litigation should be 
able to ask their attorney. Is this bad 
evidence? 

And the attorney should be able to 
say. You know, I think a plaintiff 
attorney that's pretty smart could use 
this against you. And that's exactly 
what's going on here. 

I guess the only other thing I would 
say about crime fraud is the reason the 
plaintiffs want this memo is because — 
well, I will get to this in relevance. 

Should I continue with the 
admissibility — 

THE COURT: 

Continue with all of your objections 
against admissibility. 

12859 

MR. RICHARDSON: 

Okay. The next objection, we have 
Case Management Order No. 2. This 
document is not on the reliance list for 
Dr. DeNoble. 

Now, we have had some discussion as 
to whether he's going to testify as a fact 
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witness or an expert witness. To the 
extent he's an expert, this was not on his 
reliance list. 

So just like you excluded documents 
for Dr. Burns and for Dr. Jaffe, this one, 
you know, easily goes out for that 
reason. 

Now, the plaintiffs might say. Oh, 
well, we lose it that way, but because 
he's a fact witness it comes in. 

But Mr. DeNoble can't testify to any 
facts in this memo because it wasn't sent 
to him. He wasn't copied on it. I mean, 
he found it years later in litigation, but 
he can't say. Oh, yeah, this was sent to 
me, or I wrote this. He has no personal 
knowledge about this as a fact witness. 

So the plaintiffs are in a bind. 

They can't use him as an expert because 
they violated CMO 2, and they can't use 
him as a fact witness because he has 
nothing to say. That's my second 
argument. 

My third argument is relevance. Now, 
if I was a plaintiff attorney, I might 
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like this document because this is an 
attorney saying. This piece of evidence is 
bad for you. And what are the plaintiffs 
going to do with Dr. DeNoble? They are 
going to put up some evidence and tell the 
jury. This is bad. 

So it's always nice to say, Ha, ha, 
Philip Morris' own attorney said that this 
could be used against you. But that's not 
probative. 

And in our memo to Your Honor, we 
cited a number of cases. There was an 
Ohio court that said — I believe I'm 
paraphrasing — no, this is a quote: How 
strong or weak an attorney believes his 
client's case to be simply has no 
probative force. 

Which makes sense. I mean, I'm not 
going to take the stand and talk about how 
strong my client's case is. The 
plaintiffs should not be able to call any 
attorney. It's not factual; it's attorney 
opinion. So that's a 401 argument. 

My fourth argument, hearsay. This is 
not a statement of Philip Morris. 

There is case law that we cited in 
our memo which says that an attorney is an 
independent contractor. They are not a 
representative of a client. 

So there is no question this is not a 
Philip Morris statement. They can't argue 
this was a statement of a party opponent. 

12861 

What the plaintiffs try to argue is 
that this is a business record, and they 
do it the most simplistic way possible. 

It was in Philip Morris' files; ergo, it's 
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a business record. But we all know that's 
not the business record standard. 

Code of Evidence 803.6 has two parts 
where this fails. 

First of all, is it made and kept in 
the course of a regularly conducted 
business activity? 

Absolutely not. There is no regular 
business activity here. This is a 
one-case thing. 

The client asked its attorney. Hey, 
look at this evidence that we are related 
to. Is it good for us or is it bad for 
us? 

There is no regular activity of 
that. He's asking an attorney for 
specific advice. 

Second part of 803.6, has to be 
furnished to the business by a person who 
was routinely acting for the business in 
reporting the information. 

So if you have somebody who every day 
he wakes up and fills out a report for 
Philip Morris, well, that becomes a 
business record. 

But again, this is a one-time thing. 
It was a specific answer to a question 
from the client. It's not routine, it's 
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not reporting information. 

My final argument: Code of Evidence 
403. And if nothing else wins, this has 
to win the day. Does the prejudice outway 
the probative nature? 

They are asking the jury to judge 
this case, not based upon the evidence 
they have, but based upon what an attorney 
for Philip Morris, one of the law firms 
working for Philip Morris said. It's like 
they are saying. Don't weigh the evidence 
yourself, members of the jury. Look at 
what the attorney said about how plaintiff 
lawyers might use this evidence, and make 
that your weighing. 

That's absolutely prejudicial, and I 
think that's the flip side of the cases 
that we cited on relevance. The reason 
that courts routinely hold it's not 
probative is because it's prejudicial. 

I should also mention on the business 
record exception and the relevance that 
this was not made by a person with 
personal knowledge. 

Mr. Sirridge, Pat Sirridge, is an 
outside attorney. He has no personal 
knowledge that reflects on Philip Morris 
about this stuff. He was just providing 
information to a client, he responded. 

So Your Honor, if you allow this to 
come in, what you are saying is that a 
client cannot go to his attorney and say, 
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How does my case look? Because that's all 
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they are doing is providing that advice. 

If that's furthering a crime of 
fraud, then we are all out of business 
because clients can't ask us for advice. 
Thank you. 

THE COURT: 

Mr. Bruno, comment on the purpose for 
which you intend to use Exhibit 1164. 

MR. BRUNO: 

Yes, Your Honor, of course, and I 

will. 

THE COURT: 

We touched at that on at the bench. 

MR. BRUNO: 

And I would just reiterate for the 
record, I had asked Your Honor to reserve 
a ruling until the actual factual 
foundation is adduced from the witness 
when he takes the witness stand, but in 
essence it's this. 

Dr. Victor DeNoble did rat studies on 
the issue of self-administration of 
nicotine. 

The fact is that rat studies are used 
to predict human behavior. And the 
question of whether or not a rat self- 
induces — or I'm sorry, self-administers 
nicotine is one of the pieces of evidence 
that is utilized to determine whether or 
not a drug is addictive. 

Now, not to say that Dr. DeNoble is 

12864 

going to talk about human addictive 
behavior, but it is true that that's why 
one does rat studies. 

Now, Dr. Victor DeNoble published a 
manuscript regarding his studies on self¬ 
administration. He submitted the 
manuscript to the Philip Morris higher-ups 
for permission to publish the manuscript. 

He got permission to publish the 
manuscript. 

In January through May, a team of 
lawyers descended on his laboratory. They 
went through every single piece of 
paper — I'm sorry, I forgot one salient 
point. 

In November-December of 1981, he was 
asked to go to New York and he was asked 
to report as to what he was doing. 

He gave them a full-blown report as 
to what he was doing, and one of the 
executives of the company said. You mean 
to tell me you are going to risk a billion 
dollar business? 

The next thing that happens, 
interestingly enough, is that a team of 
lawyers descend on his lab. They stay 
there for six months. They look at every 
single piece of paper, they look at all of 
his results, they look at his rats, they 
look at his studies, look at everything, 
and they leave. 


http://legacy.library.ucsfSdu/tiel/clil:t|£K^Q^|aidlhdustrydocuments.ucsf.edu/docs/kphl0001 



32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 


And yes, Victor DeNoble does not know 

12865 

what they do or don't do with what they 
got from the lab. 

The next thing that happens 
temporally is he's told. You have to 
withdraw your manuscript. You can't 
publish your manuscript. 

The next thing he's told is that. 

Well, we really can't do this kind of work 
in this country. We want you to move 
across the ocean and do this work in a 
different country. 

The final straw. Judge, is that he's 
fired. And it just so happens that he's 
asked to go back to the laboratory to 
secure some documents for somebody, he 
walks into his laboratory and he finds 
that they have removed every piece of 
paper, every piece of furniture, all the 
rats are gone, all the equipment — it's 
as if the laboratory did not exist. 

Now, with that factual background — 
and let's assume for the sake of this 
argument that, yeah, this was for 
litigation — one could reasonably infer 
that Philip Morris was erasing the paper 
and there would be no evidence as to what 
they did or didn't do. 

Now, in that context, let's look at 
what the lawyers are telling him. The 
lawyers — 

THE COURT: 

I asked you what was the purpose of 
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attempting to introduce the document. I 
don't think you have answered that yet. 

MR. BRUNO: 

Well, I was just getting there. I'm 
sorry. 

The document demonstrates that 
shortly after the lawyers left the lab, 
this memo issued from the same law firm 
that went to the lab and did all this 
evaluation of his work, and made some 
recommendations to Philip Morris which we 
believe were carried out; that is, one, 
the manuscript was withdrawn from 
publication and, two, the lab was 
destroyed. 

Now, we believe. Judge, that that's 
evidence of a crime. Because the fact 
that they removed all evidence of the fact 
that this work had been done was an effort 
to hide it from somebody. Otherwise, why 
would you destroy it, why would you not 
publish the manuscript that you had 
previously approved for publication? 

It's consistent with our entire 
theory of the case, which is that 
Philip Morris and these other tobacco 
companies withheld information from the 
public with regard to the constituents of 
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cigarette smoke. 

And in particular here, the 
particular issue is that nicotine is a 
drug. Why is it a drug? Because rats 
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will self-administer it. 

If I could be permitted. Judge, if 
you look at the memo, on the very last 
page, contrary to Mr. Richardson's 
assertions, he doesn't just give his 
opinion about whether it's good or bad. 

If he gave his opinion, good or bad, he 
might also give his opinion to 
Philip Morris as to how to best respond to 
this kind of evidence; in other words, 
give it a spin. He didn't do that. 

He says: The performing and 
publishing of nicotine-related research 
clearly seems ill-advised from a 
litigation point of view. 

Now, Judge, I read that to mean — 
and this is just English — Don't do it. 

Now, this is the conundrum you get 
in. If the lawyer says. Don't do it, and 
you want to take the witness stand and say 
you didn't do it, what do you say about 
what you already did? 

You have to either lie about it, or 
you have to say you did it. And if you 
did it, what is the purpose of the advice 
that it's ill-advised? Because it's 
already done. You can't take back what 
already occurred. 

And the truth be told — 

THE COURT: 

I don't see the language you referred 
to on the document I have. 

12868 

MR. BRUNO: 

Page eleven, last sentence. 

THE COURT: 

Well, my page eleven is kind of bad. 

MR. BRUNO: 

I apologize. Let me give you mine. 

THE COURT: 

I will take your copy, because I'm 
not sure I can read everything on this 
page. 

MR. BRUNO: 

I apologize. Judge. 

And that's not the only interesting 
comment that this lawyer makes. 

At page two, the lawyer says: The 
fact that Philip Morris is even engaged 
in — 

THE COURT: 

Where are you? 

MR. BRUNO: 

Page two, last sentence, the first 
incomplete paragraph. 

The fact that Philip Morris is even 
engaged in such research may be taken by 
some as indicating a particular view of 
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the importance of nicotine in cigarette 
smoking. 

So he's telling his client. Look, you 
guys are doing this research. What are 
you doing? You are telling everybody how 
important it is, so, well, you know, you, 
you, Philip Morris, you decide what to 

12869 

do. 

And there is more. At page four, 
they say: While it's true that the Mele 
and DeNoble paper — they are talking 
about the paper specifically — does not 
discuss smoking in particular or attempt 
to extrapolate their experimental findings 
beyond the laboratory, there is 
nevertheless the implication simply by the 
fact that Philip Morris is doing the 
research that it is viewing the research 
as relevant to smoking behavior. 

If that's not an invitation to 
destroy evidence, I don't know what is. 

So as I pointed out. Judge, it is 
important that you have the factual 
foundation so that the facts that I have 
suggested will be elucidated are in fact 
elucidated. 

But we clearly believe — and Your 
Honor, finally, if you look at the code 
with regard to privilege, and it says very 
specifically under (C)(1)(a), contrary to 
Mr. Richardson's assertions, the intent of 
the lawyer is of no moment. 

It says: If the services of the 
lawyer were sought or obtained to enable 
or aid anyone to commit or plan to commit 
what the client or his representatives 
knew or reasonably should have known to be 
a crime or a fraud. 

We respectfully submit what message 
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is being sent when the lawyer says the 
testing on animals that you have already 
done is something you never should have 
done, and you shouldn't publish any 
reports on that testing? 

THE COURT: 

Thank you, Mr. Bruno. 

Mr. Richardson, you can rebut. I 
will give you about thirty seconds or a 
minute. 

MR. RICHARDSON: 

Your Honor, if an employer goes to a 
labor attorney and says, I have got a 
manager that's calling all the female 
employees chicks. Am I going to get a 
sexual harassment claim over that? 

The lawyer can say. Well, you know, 
from a litigation point of view, you have 
got some liability. 

And that's proper lawyer advice. 

Now, if the company then goes and 
fires the manager and he brings a wrongful 
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termination case, that's a beef between 
him and the company. But the lawyer 
wasn't helping a fraud. 

And that's what went on here. They 
asked. Can this evidence be used against 
us, and he said yes. 

Anything about whether Philip Morris 
fired DeNoble, that's between 
Philip Morris and Dr. DeNoble. It has 
nothing to do with the attorneys who are 
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providing advice. 

And finally, Joe made it sound like 
there were documents destroyed. There is 
no evidence of documents being destroyed 
here. DeNoble himself says it. 

THE COURT: 

I will rule on the exhibit when it's 
offered in evidence. 

We will recess long enough to get the 
jury back in and then Dr. DeNoble's 
direct; correct? 

MR. RUSS HERMAN: 

That's correct. 

MR. BRUNO: 

Yes, Your Honor. 

(Thereupon, a recess is taken at 
11:35 a.m.) 


(In open court with a jury present at 
11:40 a.m.:) 

THE COURT: 

Next witness for the plaintiffs' 

side? 

The reason the recess lasted more 
than fifteen minutes, we had to do things 
out of your presence again. It took a 
little longer than I expected. 

Next witness, please? 

Please be seated. 

MR. BRUNO: 

Your Honor, if you please, ladies and 
gentlemen of the jury, this is Dr. Victor 

12872 

DeNoble. 

My name is Joseph Bruno. It's been a 
long time since I had a chance to visit 
with you. 

(The witness is sworn by the Judge.) 

THE COURT: 

Proceed. 

MR. BRUNO: 

Can you hear me now? 

Your Honor, as I told you during the 
break, with your permission, I would like 
to lay the foundation for the tender as an 
expert but reserve my right to tender him 
as an expert during the course of his 
testimony. 

MR. GAY: 

Objection. 

THE COURT: 

You anticipate — 
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MR. BRUNO: 

You just told me I could do that. 

THE COURT: 

— cross on qualifications before 
the tender? 

MR. BRUNO: 

I don't anticipate — what I 
anticipate. Judge, is that if an objection 
is raised that he is offering an opinion, 
then at that point in time counsel would 
have all the opportunity to cross-examine 
on the tender. 

I don't need to — I don't believe 

12873 

that there is any need to qualify him as 
an expert. 

THE COURT: 

The objection by Mr. Gay is overruled 
at least for the time being. Proceed with 
your direct. 

MR. BRUNO: 

Thank you. 


VICTOR J. DeNOBLE, Ph.D. 

being first duly sworn by the Court, testifies and 
says as follows: 


DIRECT EXAMINATION 

BY MR. BRUNO: 

Q. Dr. DeNoble, have you ever worked for any of 
these cigarette companies? 

A. Yes. I worked for Philip Morris Tobacco. 

Q. And from when to when? 

A. I started my job on April 1st, 1980. I 
worked there till April 5th, 1984. 

Q. And the court reporter has asked me to ask 
you to state your name for the record. 

A. Victor John DeNoble. 

Q. Now, Dr. DeNoble, where did you attend 

college? 

A. I attend Adelphi University in Garden City, 

New York, and I received a Bachelor's degree in the 
field of psychology in 1971. 

Q. What is psychology? 

A. Psychology is roughly the study of behavior 

of either people or animals. It's how the 
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environment influences our behaviors. 

Q. Now, was your study limited to either animals 
or people? 

A. My study was all animal research. 

Q. Did you receive a postgraduate degree? 

A. Yes. I received a Master's degree in 1974 
from Adelphi University in experimental psychology. 

Q. Please tell the jury, what is experimental 
psychology? 

A. Well, psychology can be broken down really 
into two fields. One is clinical psychology and one 
is experimental psychology. 

Clinical psychology really deals with 
people's emotions and feelings, like a therapist 
would be a clinical psychologist. 

I'm an experimental psychologist. I study 
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17 what happens to an animal as you change its 

18 environment. What happens to an animal's brain when 

19 it gets hungry, how it goes about thinking — not 

20 thinking, how it goes about getting food, stuff like 

21 that. 

22 Q. All right. Now, did you get a Ph.D.? 

23 A. Yes, I got a Ph.D. in physiological 

24 psychology in 1976 from Adelphi University. 

25 Q. And briefly, what is that? 

26 A. Well, experimental psychology is how the 

27 environment changes the animal's behavior. 

28 Physiological psychology, we are asking how the 

29 environment interacts with the animal's brain and 

30 then what happens to his behavior. 

31 So we are trying to figure out what happens 

32 to the animal's brain, what's the process by which 
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1 that animal goes about doing its behaviors. 

2 Q. And is that — the name of that study still 

3 called physiological psychology? 

4 A. Over the years it's changed. It's now called 

5 neuroscience, and a subdivision of neuroscience is 

6 what they call behavioral pharmacology. 

7 Behavioral pharmacology is where you study 

8 the effects of drugs in the animal's brain. What you 

9 are asking is what does the drug do to the brain and 

10 what happens to the animal's behavior. 

11 Q. All right. Now, after you completed your 

12 Ph.D., did you go to work? 

13 A. Yes. My first position was sponsored by the 

14 National Institute of Alcohol and Alcohol Abuse. It 

15 was at Down State Medical Center, and I worked in 

16 the department of electrophysiology. 

17 Q. All right. And what did you do there? 

18 A. I studied the effects of alcohol on the 

19 brains of monkeys. I was looking at what happens to 

20 a monkey's brain when they drink alcohol. 

21 And we were looking at changes in the brain 

22 as it reflects from electrical changes, because our 

23 brain is like a battery, you know, and we wanted to 

24 know what happens when the animal drinks alcohol. 

25 Q. Well, I have got to ask this question. Is 

26 society really concerned about monkeys' consumption 

27 of alcohol? 

28 A. Well, the reason we use animals is because we 

29 are trying to figure out what happens in people. 

30 And the reason we use animals for this kind 

31 of research is people are just too complex. You 

32 know, they have got jobs, they have got lives, they 
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1 have got kids, they are influenced by 

2 advertisements. 

3 Animals don't have jobs, don't have kids, 

4 don't see advertisements. So we can study the 

5 effect of a drug in an animal, and that response 

6 that we get is a true drug effect. It's not 

7 influenced by what we as people get influenced by. 

8 Q. Now, you were there for how long? 

9 A. I was there for three years. 

10 Q. Okay. After you left Down State, what did 

11 you do next? 

12 A. I took a postdoc fellowship at the University 

13 of Minnesota, and it was sponsored by the National 
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14 Institute of Drug Abuse. 

15 And I studied there not only alcohol, but I 

16 studied other drugs too, like sedatives, you know, 

17 the barbiturates and stuff like that. And what we 

18 did was we again worked with rats and monkeys 

19 looking at whether rats and monkeys would become 

20 dependent on these drugs and what happens to their 

21 brain. 

22 Q. Well, is that work in any way unique or is 

23 that kind of work just common throughout the United 

24 States? 

25 A. Well, today it's incredibly common. Back in 

26 1978 and 1980, it was an emerging field. So it 

27 wasn't unique in that there was only one or two 

28 people doing it, but it was very cutting-edge work 

29 and lots of people were getting involved in it. 

30 And the reason I chose Minnesota and I 

31 applied for my postdoc there was that was an 

32 institution that really had the top people in there, 
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1 so I wanted to be trained by the best. 

2 Q. Did you publish at that time any of the — 

3 with regard to any of the work that you did with the 

4 laboratory animals? 

5 A. Yes. I have had — I think at that time I 

6 had probably about seven publications that were peer 

7 reviewed, all of them dealing with the effects of 

8 drugs on the brain. 

9 Q. What was the next job that you held? 

10 A. I was recruited by Philip Morris in 1980 to 

11 go to the Philip Morris Research Center in Richmond, 

12 Virginia. 

13 Q. Let's hold off on that for just a minute and 

14 let's talk about your employment since 

15 Philip Morris. 

16 When you left Philip Morris, for whom did you 

17 work? 

18 A. I worked — I left Philip Morris in April of 

19 1984, and I went to work for a drug company called 

20 Ayerst. 

21 And my job there was to try to develop animal 

22 models of Alzheimer's disease. We were trying to 

23 figure out what happens in people's brains when they 

24 get Alzheimer's disease, and then we were looking 

25 for drugs to help treat that disease. 

26 Q. Would that work also be within the field of 

27 behavioral pharmacology? 

28 A. That's correct. 

29 Q. And what did you do after you left Ayerst? 

30 A. I was recruited to DuPont, who had a 

31 pharmaceutical company back in Delaware. And again 

32 they had an Alzheimer's disease program, and I 
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1 stayed within that program trying to look for drugs. 

2 Q. Okay. Now, just what kind of products does 

3 Ayerst sell? 

4 A. I'm sorry, Ayerst and DuPont are 

5 pharmaceutical companies. They sell drugs. 

6 Q. Okay. Now, what did you do after you left 

7 DuPont? 

8 A. I left DuPont, and I became — I worked for 

9 the Department of Public Health in Delaware, and I 

10 worked with people with special populations. These 
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11 are people who were diagnosed with mental 

12 retardation. 

13 And my job was to find these people who have 

14 been misdiagnosed and get them out of institutions 

15 and get them into the mainstream. It was basically 

16 to get these people out of a place where they 

17 shouldn't be and get them into a house, get them a 

18 job, help them find their way. 

19 Q. Okay. What did you do next. Dr. DeNoble? 

20 A. I left that job about four years later, and I 

21 joined the American Lung Association of Delaware. 

22 And my responsibility there was to develop 

23 kids' training programs for science and technology. 

24 I stayed there one year. 

25 Q. All right. Do you work for any other 

26 companies today? 

27 A. I work for my own company, and basically I'm 

28 an educator. 

29 And I started actually in 1994 going around 

30 to schools teaching kids how to be a scientist, and 

31 I was doing that part-time while I was at the Lung 

32 Association. And it became — it was so rewarding, 
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1 number one, and number two, the demand for my 

2 teachings was so great that in 1998 — I now do it 

3 full-time. 

4 So I talk to somewhere between two hundred 

5 and three hundred thousand kids every year. 

6 Q. What do you teach them? 

7 A. Science and technology. I show them how rats 

8 will get addicted to drugs, will become dependent on 

9 drugs. I show them how monkeys will do that. 

10 We talk about why you use animals in 

11 research, how you can use animals to better mankind, 

12 how you can use animals to better animals' 

13 conditions. 

14 So it's science and technology, but I also 

15 talk to them about smoking. 

16 Q. What do you tell children about smoking? 

17 A. Well, I tell them that nicotine is a drug 

18 that goes from a smoker's lung to the heart to the 

19 brain of a smoker. 

20 I explain that this nicotine is a drug like 

21 other drugs, and that it has an effect on your 

22 brain. And that rats can become dependent on 

23 nicotine, and I show them the technology that we 

24 use. 

25 Q. Now, you talked a little bit about teaching. 

26 What kind of teaching positions have you held in 

27 your career, just in a broad general sense? 

28 A. Well, I consider myself a scientist, but I 

29 also love to teach. So even though I had full-time 

30 jobs as a scientist, I always had part-time jobs as 

31 a teacher. 

32 I taught at Brooklyn college in New York, I 
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1 taught at NYU, I taught at Farmingdale, I taught at 

2 many universities. Virginia Commonwealth 

3 University. 

4 Q. All right. And publications, what kind of 

5 publications have you had published? 

6 A. All of my publications are in the field of 

7 behavioral pharmacology. I have about 25 
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8 publications. 

9 Q. And have each of those been peer reviewed? 

10 A. Yes, every one of them. 

11 Q. And we have already learned what that means. 

12 All right. Now, let's get back to 

13 Philip Morris. Did you make an application to go to 

14 work for Philip Morris? 

15 A. No, sir, I did not. 

16 Q. All right. Would you please tell the jury 

17 how it was that you came to be employed by 

18 Philip Morris? 

19 A. Around January of 1984, I got a phone call 

20 from Dr. William Dunn. He was a manager of the 

21 psychology section of Philip Morris Tobacco. 

22 And he called me up and — I was in 

23 Minnesota — and he said that — he introduced 

24 himself and he said that he had a job for me. 

25 And I was a little confused, and I asked him, 

26 you know, what the job was all about. 

27 And he said. Well, we are a tobacco company, 

28 we make cigarettes. 

29 I said. Well, I don't do anything with 

30 cigarettes. I do drug research. I was a little 

31 confused. 

32 And he said he knew that, but they had a 
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1 project that they wanted me to head up, and that 

2 they had really wanted me to take this job. 

3 Q. Let's give the jury a little bit of a 

4 context. How old are you when you get this phone 

5 call? 

6 A. Twenty-eight maybe. 

IQ. I don't know if your math is right. You were 

8 in your 20s? 

9 A. Yes. 

10 Q. All right. Now, did you understand from the 

11 phone call what it was that Philip Morris expected 

12 you to do? 

13 A. Actually, no, I didn't. Bill was kind of 

14 evasive on the phone. 

15 But he said. Look, why don't you just come on 

16 down and take a look at the laboratory, and I will 

17 explain everything when you get here. 

18 And I was intrigued enough to take the ride. 

19 So I went to Richmond. 

20 Q. All right. So when you decided to go to 

21 Richmond, what was your understanding of why you 

22 were going there? 

23 A. He told me I had a job. 

24 Q. Well, did you believe you had a job? 

25 A. I didn't think so. I mean, I never 

26 interviewed. I never applied for this job. I 

27 didn't know who this guy was, and I had no idea what 

28 tobacco companies did. This was back in 1980. 

29 Q. So you arrive in — where? 

30 A. I flew into Richmond, Virginia, and it was in 

31 the early evening and they — it was kind of neat, 

32 they picked me up with a limousine at the airport. 
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1 Q. Is that your first ride in a limousine? 

2 A. No, probably my second. High school prom 

3 would have been first. But I thought it was nice 

4 anyways. 
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And they took me to a hotel, Jefferson Hotel, 
which is in downtown Richmond. It's really a cool 
place. And there was a note from Bill that said. 

Have dinner, I will meet you in the morning for 
breakfast. 

Q. And of course, did you meet him for 
breakfast? 

A. Yes, I did. 

And I was really curious. This guy was 
really an interesting fellow and I was curious about 
the job. 

He said. Well, hang on, we are going to go to 
the Richmond Research Center, but let's chat a 
little bit. 

And he knew a lot about me. He said, I 
understand that you have just joined the Society for 
Neuroscience, which I did. 

He said, I understand you are a postdoc 
fellow. I said, yes, that's right. 

And he said, I understand your father was a 
plumber. 

Q. Wait, wait. Did you send him a resume'? 

A. No, sir. 

Q. Well, did you communicate to him over the 

phone any information about your family, your momma, 

your daddy, what you were doing? 

A. None. 

Q. Well, did you ask him how it was that he had 
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all this information about you? 

A. No, I didn't. 

Q. How did you feel about that? 

A. Well — 

MR. GAY: 

Objection, Your Honor. 

MR. WITTMANN: 

Objection, Your Honor. Relevance. 

MR. GAY: 

What is the relevance of this? 

THE COURT: 

Overruled. Answer the question. 

A. I was set back a little bit, but, you know, I 
was more excited about finding out about what this 
guy — this guy had an intriguing position, I mean. 

So I was set back a little bit that he knew 
my dad was a plumber, but I didn't give it a second 
thought. 

Q. My sense is that you were really excited 
about the possibility of working for this company? 
MR. WITTMANN: 

Objection, Your Honor. Leading. 

THE COURT: 

Sustained. Don't answer that 
question. 

Next question, please? 

MR. BRUNO: 

Okay. 

BY MR. BRUNO: 

Q. All right. So when you had your breakfast 
meeting with Dr. Dunn, did he give you any more 
information about what it was that you were expected 
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to do? 
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2 A. No, he didn't. He said that we would discuss 

3 it when we got to the Richmond Research Center, 

4 which we went to after breakfast. 

5 Q. All right. So you now are at the Richmond 

6 Research Center. And where exactly did they take 

7 you? 

8 A. The building is in Richmond. It's like a 

9 seven-story building, and they took me to a 

10 boardroom which is located in the analytical 

11 chemistry area. It had about, oh, maybe twenty-five 

12 or thirty people there. 

13 Q. Twenty-five people? 

14 A. Twenty-five or thirty, yes. 

15 Q. Were you surprised by the number of people 

16 that you were going to be talking to about this job? 

17 A. Well, I wasn't surprised at first because I 

18 thought it was an interview. So, you know, I 

19 figured, okay, these people are going to interview 

20 me, and that's not unusual. 

21 So I wasn't set back by that, no. 

22 Q. Okay. So at that meeting, did someone from 

23 Philip Morris explain to you what it was that they 

24 wanted you to do? 

25 A. Yes. Actually it wasn't an interview at 

26 all. I was prepared to talk about my science, but 

27 they said they didn't need that. 

28 I was told to sit down, and basically I was 

29 told what I was expected to do by a guy named 

30 Dr. Thomas Osdene, who was the director of science 

31 and technology for Philip Morris Research. 

32 Q. Did you learn anything about the other 
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1 gentlemen or ladies who were in the room? 

2 A. They all introduced themselves. There was 

3 Bob Seligman, Dr. Seligman, who was the vice 

4 president of research. There was Dr. Ted Sanders, 

5 he was like the director of chemistry. Jeff Seeman, 

6 who was a project leader in chemistry. Jim Charles, 

7 who was then director of biotechnology. Of course, 

8 Dr. William Dunn. 

9 And there were some other folks. Basically 

10 about the same level. 

11 Q. Were these low level, mid level or upper 

12 level type individuals from Philip Morris? 

13 A. There were — I would think people like my 

14 project leaders would be mid to upper, and the rest 

15 were upper level. 

16 Q. Okay. Now, Dr. Osdene is now telling you or 

17 talking to you about what it is that they want you 

18 to do. 

19 A. Yes. 

20 Q. So what does he tell you? 

21 A. He tells me they have got a problem with 

22 nicotine, and he said that the problem is that when 

23 a person smokes, nicotine goes from the lung to the 

24 heart to the person's brain in about seven seconds. 

25 And that's pretty well common, because when 

26 you inject drugs, that's how it gets to the brain. 

27 But he said that the problem was that 

28 nicotine causes the heart to speed up and it causes 

29 the blood vessels to shrink. And he said that the 

30 problem was when that happens, he said about 138,000 

31 people would die each year from heart problems 
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related to cigarette smoking, and nicotine was the 
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trigger for those problems. 

Q. All right. Still, did that give you any 
sense of what they wanted you to do? 

A. Well, no. I asked them basically what they 
wanted me to do. 

And he told me they had started a program in 
the early '70s to find a replacement for nicotine. 
Because nicotine causes these problems in the heart, 
they wanted to find something else that they could 
put into a cigarette that would go to the brain and 
keep people smoking, but something that would not 
produce the heart problems. 

So they were looking for a substitute, an 
alternative drug that would go into the brain, keep 
people smoking, but not produce heart disease. 

Q. Please explain to the jury how your 
background, how your training, would enable 
Philip Morris to accomplish the goal that Dr. Osdene 
explained to you at that meeting? 

A. Well, from the documents and from all my 
discussions with the folks, the program had begun 
years before I got there, probably in the early 
'70s, and they had an idea of how to change 
nicotine. 

They call it an analogue. They make it look 
different to the body. And they had made all these 
analogues, so they literally had hundreds if not 
thousands of analogues to look at, but they didn't 
know what to look at. 

And my training is in behavioral 
pharmacology. My training was in getting animal 
models of what predicts happens in people. 
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So they wanted me to take the next step. 

Here are all these molecules. Can you figure out a 
way that the animal likes it in their brain and we 
will figure out a way not to have it produce heart 
problems. 

Q. All right. Well, Dr. DeNoble, you told the 
jury that the concept was to substitute nicotine 
with something called an analogue? 

A. That is correct. 

Q. Well, was there any discussion as to why they 
just didn't remove nicotine in the first place? 

A. There wasn't a discussion at that meeting, 
but it's clear from all the documents that I read 
when I got there that Philip Morris as a company 
knew that people smoked for nicotine. They knew 
that the nicotine was critical for people smoking. 

So that, you know, it would go into the body, 
it would go into the brain, they were looking at 
brain studies, so they knew that it was important. 

If you take nicotine out of a cigarette, 
essentially you take away the ability of this drug 
to go into the brain. 

Q. Dr. DeNoble, did you take the job? 

A. Yes. 

MR. BRUNO: 

Your Honor, I will go on, but it's 
12:00. It's a good point to break. 

THE COURT: 
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We are going to — you can step down. 

We are going to recess for lunch. 

Just a minute. I have something to tell 
you. 
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You can step down. 

THE WITNESS: 

Okay. 

THE COURT: 

An anonymous benefactor has sent a 
king cake that big over here, and it will 
be in the jury lounge at 12:30. And there 
is no consequence to getting the little 
baby, so don't worry about it. 

We will recess until 1:30 by the wall 
clock. 

(In open court without a jury 
present:) 

THE COURT: 

Let the record reflect the jury has 
left the courtroom. 

Anything for the record by plaintiffs 
counsel as a result of the morning's 
proceedings? 

MR. MURRAY: 

No, Your Honor. 

THE COURT: 

Defense counsel? 

MR. LONG: 

Your Honor, just I want to mention 
that the captioning on the videotapes may 
be wasted on Jury No. 1 unless he can read 
through his eyelids. He seems to be 
dozing again. Your Honor. 

THE COURT: 

I will look into it. 

There is a second king cake which I'm 
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going to make available to everyone in the 
courtroom — it's really not that big — 
around 12:30, 1:00. 

Mr. Herman? 

MR. RUSS HERMAN: 

Do you want to wait on document 
argument until this afternoon at some 
time? 

THE COURT: 

Yes, we have time. We will recess 
until 1:30. The document argument will 
not take place during this lunch break. 

(Whereupon, the hearing recesses at 
12:02 p.m.) 
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